In the Provincial Court of Alberta
Date:20210312
Docket: P1990305170
Registry: Edmonton

Between:
Omar Abdulhak
Plaintiff
- and -

Fairmont Hotels Inc., Hotels Fairmont Inc. carrying on business
under the trade-name and style of “The Fairmont Chateau Lake Louise”
Defendant

Reasons for Decision of the Honourable Judge S.L. Corbett

I.

INTRODUCTION

[1]
Omar Abdulhak (“Omar”) says that he was bitten by bed bugs when he stayed at the
Fairmont Chateau Lake Louise (the “CLL”). He alleges that the bed bug bites caused both
physical and psychological injuries.
[2]
Omar claims that the CLL was negligent because it breached the statutory duty of care
owed to him as a hotel guest pursuant to the Occupiers’ Liability Act (“OLA”)1, by failing to take
reasonable care to see that he was reasonably safe while staying at the CLL. Omar further
alleges that his injuries were caused by CLL’s breach, and that the CLL did not take reasonable
care because it did not have a reasonable system in place to discharge its statutory common duty
of care.
[3]
In addition to general damages for pain, suffering and loss of amenities of life resulting
from the physical and psychological injuries caused by the bed bug bites, Omar is seeking
special damages for loss of income and other out-of-pocket expenses.
[4]
The CLL defends Omar’s action alleging that the spots that Omar discovered after his
first night in the hotel were not bed bug bites. The CLL says its pest inspection company
1

RSA 2000, c. O-4, as amended, Section 5.
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[5]
Even if Omar was bitten by bed bugs in his CLL hotel room, the CLL says that Omar is
not able to make out a prima facie case in negligence against it because Omar is unable to prove
that the CLL breached the statutory duty of care, and because Omar is unable to prove that his
injuries were caused by CLL’s alleged breach.
[6]
Even if Omar is able to make out a prima facie case in negligence against the CLL, the
CLL says that it took reasonable care because it had a reasonable system in place to address the
risk of bed bugs.
[7]
The CLL says further that Omar’s psychological injuries were too remote at law to be
recoverable, and that his physical injuries were minor.
[8]
The CLL does not agree with the amounts claimed by Omar for general and special
damages, and the CLL says that Omar failed to mitigate his damages.
[9]
Omar also asserts that the CLL failed to produce relevant and material documents and
information as it was ordered to do by the Court before the trial. Omar says that the CLL’s
failure to produce certain documents and information means that an adverse inference ought to
be made against the CLL.
[10] For the reasons that follow, I find that Omar has established liability against the CLL, and
I award Omar Judgment against the CLL in the sum of $23,875.00 plus pre-Judgment interest
pursuant to the Judgment Interest Act2 and costs of this action pursuant to the Provincial Court
Tariff of Recoverable Costs.
II.

STATUTORY DUTY OF CARE

[11] In its Dispute Note, the CLL admits it was the “occupier” pursuant to the OLA3. Omar
was a “visitor”4 to the CLL’s premises as a registered hotel guest and customer.
[12] The CLL owed Omar the statutory duty of care set out in Section 5 of the OLA, as
follows:
“An occupier of premises owes a duty to every visitor on the occupier’s premises
to take such care as in all the circumstances of the case is reasonable to see that
the visitor will be reasonably safe in using the premises for the purposes for which
the visitor is invited or permitted by the occupier to be there or is permitted by
law to be there.”
[13] The statutory common duty of care applies to the condition of the premises, activities on
the premises, and the conduct of third parties on the premises5.

2

RSA 2000, c. J-1, as amended.
RSA 2000, c. O-4, as amended, Section 1(c).
4
RSA 2000, c. O-4, as amended, Section 1(e).
5
Occupiers’ Liability Act, RSA 2000, c. O-4, as amended, Section 6.
3
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inspected Omar’s hotel room after his complaint, and its pest inspector did not find any evidence
of bed bug activity. The CLL also asserts that prior and subsequent guests did not complain of
bed bugs, suggesting that there were no bed bugs in Omar’s room.
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ISSUES
A.

Liability Analysis - Prime Facie Case of Negligence6
1.

Was Omar bitten by bed bugs while staying at the CLL?

2.
Did the CLL breach the statutory duty of care owed to Omar?7
Specifically:

B.

a)

Was the risk reasonably foreseeable?

b)

Did the CLL breach the appropriate standard of care?

3.

Did Omar sustain damage?

4.

Was that damage caused, in fact and in law, by the CLL’s breach?

Liability Analysis - Occupiers’ Liability
1.
If Omar establishes a prima facie case8, has the CLL shown that it took
reasonable care by establishing that:
a)
It implemented a reasonable system to keep its premises
reasonably safe from foreseeable harm; and
b)

C.

D.
IV.

It actually adhered to and followed that system.9

Quantum Analysis – What is the appropriate quantum of damages?
1.

General damages

2.

Special damages
a)

Loss of Income

b)

Out-of-Pocket Expenses

Document Production – Should an adverse inference be drawn against the CLL?

LIABILITY ANALYSIS – Prime Facie Case of Negligence
A.

Was Omar bitten by bed bugs while staying at the CLL?
1.

Omar’s Evidence

[14] Omar was a hotel guest at the CLL from May 4 to 7, 2019. He was attending a
conference with a work colleague, Rana Ghanem (“Rana”). He checked into his hotel room on
May 4, 2019. The room he was assigned had two beds – one which was close to the hallway

6

Mustapha v Culligan of Canada Ltd, [2008] 2 SCR 114, 2008 SCC 27, at para. 3. As noted in Paragraph 12, the
CLL owed a duty of care to Omar under the OLA.
7
See Dougherty v A Clark Enterprises Ltd, 2015 ABQB 562, at para. 18 and Hache v West Edmonton Mall Property
Inc, 2018 ABQB 461, at para. 25.
8
McAllister v Calgary (City), 2019 ABCA 214, at para. 27.
9
Swagar v Loblaws Inc (The Real Canadian Superstore), 2014 ABQB 58, at para. 67.
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III.
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[15] When Omar woke up on May 5, 2019, he discovered “a whole bunch of spots” on his
stomach, chest, neck and the left side of his face (the same side he slept on). Omar had never
had any similar spots in the past. He had not changed his grooming regime, and was not on any
medication. He had no known allergies. The spots were very itchy, and were swelling up.
Omar testified that it felt like “multiple mosquito bites”. Omar “constantly” scratched the spots
“multiple times per hour” as the itch persisted throughout the day. Some of the spots also
became painful, described by Omar, as a “stinging pain”.
[16] He mentioned the spots to Rana, when he met with her to attend the conference. Rana
corroborated that Omar reported the appearance of “some spots”. He mentioned the spots to
Rana again after dinner. Rana corroborated that he reported that the spots “were getting kind of
itchy”.
[17] Omar also mentioned “spots on his chest” to CLL employee, Rohit Rana (“Rohit”), when
he borrowed an iPhone charger from the front desk; however, Rohit had no recollection of Omar
reporting that (although he did recall lending him the charger).11
[18] On May 6, 2019, Omar woke up to discover “more spots” on his body, with spots
appearing on his left rib cage, collarbone and the back of his head. All of the spots “became
increasingly itchy”. Omar had no idea what was causing these spots. Omar showed the spots to
Rana that morning. Rana confirmed that Omar showed her the spots on his chest. Omar testified
that the itching got worse, and the spots were swelling. It was both “a little bit painful and
itchy”.
[19] On May 7, 2019, Omar checked out of the CLL, and drove back to Edmonton with Rana.
The spots were still present and some were swelling up. Rana researched what the cause of the
spots might be on her mobile phone. Her research suggested that the spots might be bed bug
bites, and Omar became concerned that he had been bitten by bed bugs while a hotel guest at the
CLL.
[20] Once home, Omar scheduled an appointment with his family doctor on May 8, 2019.
Omar testified that the itching continued to persist, and the swelling was still there. The
“mosquito pain” described earlier also persisted throughout the day.
[21] Omar contacted the CLL, at approximately 6:00 pm, as he was concerned that “there was
a bed bug issue in the hotel”, and he spoke to a front desk representative12 reporting his concern,
and providing his details.
[22] On May 8, 2019, Omar received a telephone call from David Barbour (“Barbour”), the
CLL’s corporate representative in this action and Director of Rooms. Barbour confirmed that the
CLL had received his complaint, had carried out an inspection, and had received a bed bug
Omar’s parents were also hotel guests, and shared Omar’s hotel room sleeping in the bed closest to the window.
According to Omar, neither of Omar’s parents complained of any issues during their stay.
11
At the outset of the trial, CLL’s counsel suggested that Omar’s credibility was in issue as he alleged that Omar
complained about bed bugs to Rohit. In closing argument, CLL’s counsel acknowledged that Omar’s evidence was
that he had mentioned the spots to Rohit, and that he did not complain about bed bugs. He further acknowledged
that the CLL was not alleging that Omar “was a liar or fabricating his testimony in any way”.
12
Mohamed Fashatay (“Fashatay”).
10
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door (adjacent to the bathroom), and the other which was close to the window. Omar slept in the
bed closest to the door.10
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inspection report that was negative. Despite that, Barbour offered to heat treat and dry-clean
Omar’s belongings as a “goodwill” gesture.

[24] Omar followed up with Barbour after receiving Dr. Pathan’s diagnosis. Barbour
“vaguely” recalled the conversation where Omar reported that his doctor indicated to him that he
had bed bug bites. Barbour “considered that matter closed”, testifying that he told Omar that
their “results came back”, and they “were confident that [they] did not have bedbugs”.
[25] Although Barbour initially did not recall asking Omar to provide an update after he saw
his doctor, he then acknowledged that he asked for the update so they could provide that
information “to Ecolab if there was anything further”, even though he was “already confident
that there were no bedbug bites”. His “major concern was providing an update for the wellness
of the guest”, and he repeated that he “was confident that it wasn’t bed bugs”. He repeated that
he “considered the case closed”, and “considered that [they] had enough evidence that it wasn’t
bed bugs”.
2.

Ecolab Pest Inspection Evidence

[26] Herbert Fung (“Fung”), an Ecolab senior service specialist, conducted an inspection of
Omar’s hotel room on May 7, 2019 in response to a bed bug complaint call from the CLL.
[27] Fung’s bed bug inspection followed his usual protocol. The inspection is visual assisted
with the use of an ordinary flashlight, and includes examination of the bedding layers, mattress,
box spring, bed skirt, headboard, night stand, clock radio, lamp, easy chair, drapes and valance.
When conducting his examination, Fung looks for evidence of blood spotting resulting from
feeding, bed bug droppings, the presence of exoskeletons from molting and shedding, and the
presence of live or dead bed bugs. He described a need to check “harbourage areas”, explaining
that bed bugs tend to hide close to their feeding area.
[28] Fung testified that bed bugs “can travel between walls”. If evidence of bed bug activity
is found in a hotel room, the infested room and adjacent rooms (up, down and on each side) are
inspected and potentially treated, if necessary.
[29] Although Fung conducted the inspection of Omar’s hotel room, he could not specifically
recall the number of beds in the room. Fung assumed the bed(s) were not made as Omar had
checked out.
[30]

After Fung completed his investigation, he reported on his findings.

[31] According to the Ecolab Customer Service Report dated May 8, 2019 noting a “service
end time” of 3:05 pm, Fung conducted his inspection on May 8, 2019, and he reported “no
evidence of bedbug infestation found. ie. no live or dead bedbugs, no bedbug
droppings/molts/eggs found”.
[32] There is a discrepancy in the date of the Ecolab Customer Service Report of May 8, 2019
referring to the inspection occurring “today”, and Fung’s evidence that he inspected the room on
May 7, 2019. The discrepancy was never explained. The CLL asserted that Ecolab’s inspection
13

The other is Dr. Bunn.
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[23] Omar then saw one of his family doctors13, Dr. Pathan. He testified that Dr. Pathan
examined the markings on his chest, stomach, shoulder area and rib cage, and told him that
“these spots were bed bug bites”.
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[33]
As no evidence of bed bug activity was found on Fung’s inspection, the hotel room was
put back into service.
[34] The hotel room was then occupied by at least one guest for 6 separate stays between May
10 and 20, 2019, and the CLL received no bed bug complaints from any of those stays.
3.

Medical Evidence

[35] Dr. Pathan did not testify at the trial; however, his report dated November 11, 2019 and
other chart materials were entered into evidence for the truth of its contents by consent.
[36] Dr. Pathan’s examination of Omar on May 8, 2019 “showed scattered erythematous14
papules15 with central punctate16 lesions” with “mild surrounding cellulitis17 infections”. Omar
was “diagnosed with folliculitis likely caused by bed bugs”. On follow up on May 13, 2019,
both Dr. Pathan and Dr. Bunn assessed Omar, and the differential diagnosis was of “folliculitis,
contact dermatitis, bed bugs, scabies”. Subsequent assessments by Dr. Pathan on September 10,
2019 referenced the “bug bites incident” and “bug bite[s] from hotel in May, 2019”. Dr. Pathan
provided Omar with a Medical Sick Note dated September 10, 2019 that again referred to “issues
pertaining to a bed bug incident”.
[37] Dr. Bunn referred Omar to a specialist, Dr. Lycka, on May 16, 2019 for an “acute papular
eruption”; however, by the time that he was seen by his office on August 14, 2019, there was no
sign of active rash.
[38] The CLL obtained a report from dermatologist, Dr. Grewal, dated April 27, 2020. Dr.
Grewal did not testify at the trial; however, Dr. Grewal’s report was also entered into evidence
for the truth of its contents by consent.
[39] Dr. Grewal did not examine Omar – his report was based on a review of the medical
records and a review of photographs. Dr. Grewal’s preferred clinical diagnosis was folliculitis.
He based his conclusion on photographs that looked consistent with acute folliculitis based on
the distribution and appearance of the lesions, and on Omar’s clinical progression, as folliculitis
worsens over time without treatment.
[40] Dr. Grewal’s opinion was that bed bug bites appear different morphologically on the skin
compared to folliculitis. He noted that some individuals have no reaction to a bed bug bite and
all they would notice would be a tiny punctum (hole) at the injury site. When symptomatic, a
bed bug bite, like other insect bites, will generally present as a raised, erythematous, hive-like,
and itchy eruption. He reported that “this would be similar to getting bit by a mosquito”. Dr.
Grewal made reference to “the typical bed bug bite pattern”, morphologically called “breakfast,
Definition of “Erythematous”: “Reddening of the skin”. Taber’s Online Medical Dictionary.
Definition of “Papule”: “A small bump or pimple that rises above the surface of the neighbouring skin”. Taber’s
Online Medical Dictionary.
16
Definition of “Punctate”: “Having pinpoint punctures or depressions on the surface; marked with dots”. Taber’s
Online Medical Dictionary.
17
Definition of “Cellulitis”: “A spreading bacterial infection of the skin and surrounding tissues”. “Cellulitis may
occur following damage to skin from an insect bite”. Taber’s Online Medical Dictionary.
14
15
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took place before Barbour called Omar to disclose the results of the inspection in the early
afternoon of May 8, 2019. Omar’s counsel argued that I ought to find that Fung’s inspection did
not take place. I am not prepared to make that finding. Fung impressed as a credible and
forthright witness, although the discrepancy calls into question the accuracy of Ecolab’s records.
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[41]

Dr. Grewal provided some general information about bed bugs, as follows:
“Bed bugs…are small, parasitic insects with a reddish-brown color and range in
size from 1mm to 7mm. In order to survive, they need blood meals from a warmblooded host. Female bed bugs lay about five eggs daily throughout their adult
lives in a sheltered location (mattress seams, crevices in box springs, spaces under
baseboards, etc.). Eggs hatch in about 4-12 days into first instar nymphs which
must take a blood meal before molting to the next stage. The bugs will undergo
five nymphal stages, each one requiring a blood meal before molting to the next
stage, with the fifth stage molting into an adult. Nymphs and adults take about 510 minutes to obtain a full blood meal. The adults may take several blood meals
over several weeks, assuming a warm-blooded host is available. Adults live 6-12
months and may survive for long period of time without feeding”.

[42] Dr. Grewal concluded that his clinical impression was that Omar had folliculitis. He
suggested there was no clinically definitive diagnosis by Drs. Pathan or Bunn of bed bug bites,
and that it was listed as a possible diagnosis along with several other diagnoses.
4.

Conclusion

[43] Omar must prove, on a balance of probabilities, that the spots he first discovered on May
5, 2019 were bed bug bites. The evidence necessary to satisfy the balance of probability test
must be clear, convincing and cogent19.
[44] Omar was both a credible and reliable witness. He was forthright, he demonstrated an
ability to accurately recall and recount the events in issue, and his evidence was internally and
externally consistent. His evidence was also corroborated by that of his work colleague, Rana.
[45] Omar testified that he discovered spots on exposed areas of skin when he woke up after
his first night sleeping in the CLL. The spots were itchy and swelling. The spots felt like
“multiple mosquito bites”, and were painful. He discovered more spots on exposed areas of skin
after his second night sleeping at the CLL. His symptoms remained the same. While he did not
discover more spots after his third night sleeping at the CLL, the spots were still present and
symptomatic when he checked out of the CLL.
[46] Omar sought medical attention the day after he returned to Edmonton on May 8, 2019.
He saw his family doctor, Dr. Pathan. Dr. Pathan told Omar that “these spots were bed bug
bites” after examining the markings.
[47] Consistent with Omar’s testimony, Dr. Pathan’s November 11, 2019 report set out that
his May 8, 2019 examination “showed scattered erythematous papules with central punctate
lesions” with “mild surrounding cellulitis infections”. Dr. Pathan’s description of what he
18
19

Omar’s sleep attire consisted of sleep pants, underwear and socks. He does not wear a shirt when he sleeps.
Barry v Navratil, 2019 ABPC 229, at para. 12.
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lunch and dinner”, referring to the bed bug bite pattern occurring as 3 discrete separated lesions
that show up as papules in a straight line on the body. He suggested that bed bug bites
characteristically occur on exposed areas of skin, commenting it would be highly unusual to
develop lesions on covered areas like the chest (on the assumption that Omar was wearing
clothing on the upper half of his body – which he was not18). Dr. Grewal noted that folliculitis
can be caused by numerous factors including infection and irritation.
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[48] Dr. Pathan diagnosed Omar with folliculitis likely caused20 by bed bugs. Dr. Grewal’s
preferred clinical diagnosis was also folliculitis, and Dr. Grewal reported that folliculitis can be
caused by numerous factors including infection and irritation.
[49] While the CLL’s dermatologist, Dr. Grewal, suggested that there was no “clinically
definitive” diagnosis of bed bug bites by Omar’s family doctors, this suggestion ignored Dr.
Pathan’s initial diagnosis. Omar also testified that both Drs. Pathan and Bunn indicated that “the
pattern of the bites and the marks appear[ed] to be bed bug bites, and further that “they were
convinced it was bed bug bites”.21
[50] Dr. Grewal’s opinion that it would be highly unusual to develop lesions on covered areas
like the chest was based on the mistaken assumption that Omar was wearing clothing on the
upper half of his body. The spots that Omar discovered were on exposed areas of skin, which is
where “bed bug bites characteristically occur”.
[51] Dr. Grewal’s description of what a bed bug bite looks like included a “tiny punctum
(hole) at the injury site”, and when symptomatic, a raised, reddened, hive-like and itchy eruption,
similar to a mosquito bite. Dr. Grewal’s description of what a bed bug bite looks like, in my
view, accords with Dr. Pathan’s description of what he observed when he first examined Omar,
which was scattered reddened bumps with central pinpoint punctures. Dr. Grewal’s description
is also consistent with Omar’s symptoms of itchy and swelling spots that felt like multiple
mosquito bites.
[52] While Dr. Grewal dismissed bed bug bites as the cause of Omar’s folliculitis, he did so
on the basis of a mistaken assumption, and without reconciling Dr. Pathan’s observations on
examination with his own description of what a bed bug bite looks like.
[53] Further, medical experts are not required to “provide a firm opinion” as “medical experts
ordinarily determine causation in terms of certainties whereas a lesser standard is demanded by
the law”.22 Accordingly, Dr. Grewal’s search for a “clinically definitive” diagnosis is not one
“demanded by the law”.23
[54] Omar’s family doctors referred him to dermatologist, Dr. Lycka. Omar was seen by a
nurse practitioner in Dr. Lycka’s office. While Dr. Lycka’s consult report says Omar was seen
“for what was likely contact dermatitis”, the chart notes set out that the nurse practitioner
“suspect[ed] contact dermatitis”, but she could not “fully assess as same [not] present”. In my
view, the chart notes do not support a diagnosis of contact dermatitis. Suspicion is not a
satisfactory factual foundation for a diagnosis.

20

Emphasis added.
Section 36 of the Provincial Court Act, RSA 2000, c. P-31, as amended, permits this court to admit oral evidence
that it considers proper, whether admissible or not, and sets forth that this court is not bound by the laws of
evidence. I recognize that Omar’s evidence on this point is hearsay; however, no objection was raised to its
admission at trial, and as it is consistent with Dr. Pathan’s original diagnosis, I find that it is proper evidence to
admit.
22
Snell v Farrell, 1990 CanLII 70 (SCC), at p. 330.
23
Snell v Farrell, 1990 CanLII 70 (SCC), at p. 330.
21
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observed on examination of Omar is important. In ordinary terms, Dr. Pathan observed scattered
reddened bumps with central pinpoint punctures or depressions, combined with mild spreading
bacterial infection.
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[56] While I accept that Fung’s visual inspection disclosed no evidence of bed bug activity,
bed bugs can travel between walls, and Fung explained that meant that he does not know if the
room he has been asked to inspect is the “source”. There was evidence tendered at trial of a
guest finding a live bed bug in a hotel room after an Ecolab pest inspection that disclosed no
evidence of bed bug activity24. Fung admitted that “repeated action” with respect to infected
rooms happened “regularly”. This evidence calls into question the extent to which I can rely on
a negative pest inspection to determine, on a balance of probabilities, whether Omar was bitten
by bed bugs while staying at the CLL.
[57] The CLL also relies on the absence of bed bug complaints from prior and subsequent
hotel guests to assert that Omar’s room had no bed bugs. The CLL’s assertion requires me to
draw an inference that the fact that other hotel guests did not complain about bed bugs means
that bed bugs were not in Omar’s room while he was staying at the hotel. This would require me
to speculate that other guests would have complained, had there been bed bug activity in the
room. The CLL did not call other guests as witnesses at trial to say that they did not, in fact, see
any bed bug activity, or suffer bed bug bites.
[58] The requested inference further requires me to speculate that other guests would have
either realized that they had been bitten by bed bugs, or reacted to bed bug bites as Omar did.
Dr. Grewal reported that some individuals do not react to a bed bug bite, and Fung confirmed
that “guests don’t always notice the bites right away”. Omar himself did not realize the spots
might have been caused by bed bug bites until he checked out of the hotel, and his colleague
researched possible causes.
[59]
I decline to draw the requested inference. In my view, it is not properly founded in the
evidence before me, and it is not a logical and reasonable inference for me to draw from the
evidence heard at trial.
[60]
Likewise, and for the same reasons, I am not prepared to draw any inferences from the
alleged absence of complaints from Omar’s parents25, who stayed with him in his room.
[61] While I have considered the results of the CLL’s bed bug inspection and the assertion
that prior and subsequent guests did not complain about bed bugs, that evidence has to be
weighed against the following:

24
25



Omar’s discovery of spots on May 5 and 6, 2019 after sleeping in one of the
CLL’s beds;



Omar’s symptoms being consistent with those ascribed to bed bug bites by Dr.
Grewal;



Dr. Pathan’s observations on examination being consistent with symptomatic bed
bug bites as described by Dr. Grewal; and



Dr. Pathan’s opinion that Omar’s folliculitis was likely caused by bed bugs.

See, for example, Ecolab Bed Bug Inspection/Treatment Report, July 28, 2018.
Neither of Omar’s parents gave evidence at trial.
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[55] The CLL relies on Fung’s visual bed bug inspection that disclosed no evidence of bed
bug activity to suggest that the spots that Omar discovered on May 5, 2019 were not bed bug
bites.
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[62] In my view, Omar has established that it is more probable than not that the spots that he
discovered after sleeping in the CLL’s hotel room were bed bug bites. I find, on a balance of
probabilities, that Omar was bitten by bed bugs while staying at the CLL.
Did the CLL breach the statutory duty of care owed to Omar?

[63] Omar must establish that the CLL breached the duty owed to him pursuant to the OLA26.
Specifically, was the risk reasonably foreseeable, and did the CLL breach the appropriate
standard of care27.
1.

Was the risk reasonably foreseeable?
a)

The Law

[64]
To establish negligence, the risk must be reasonably foreseeable28. If a risk of injury to a
visitor is reasonably foreseeable, the occupier will owe a duty of care to the visitor to take
reasonable care to prevent visitors from being injured29.
[65] Reasonable foreseeability in the context of an Anns/Cooper analysis requires the court to
ask whether the plaintiff has proven facts sufficient to persuade the court that the risk of the type
of damage that occurred was reasonably foreseeable to the class of plaintiff that was damaged.
This approach searches for the connection between the wrong and the plaintiff’s injury30. The
question is whether the type of harm suffered – personal injury – was reasonably foreseeable to
someone in the position of the defendant31.
[66]

The following principles apply32:



“The fact that something is possible does not mean that it is reasonably foreseeable”;



Evidence is required to establish reasonable foreseeability;



Reasonable foreseeability is an objective test33;



“Courts should be vigilant in ensuring that the analysis is not clouded by the fact that the
event in question did occur”;



Focus the question on whether foreseeability was present before the incident occurred
and not with 20/20 hindsight.

[67] It is not necessary for a plaintiff to “establish foreseeability of the extent of the injury or
the precise manner of its occurrence” as long as “the type or kind of injury is foreseeable”34.

26

Dougherty v A Clark Enterprises Ltd, 2015 ABQB 562, at para. 28.
Dougherty v A Clark Enterprises Ltd, 2015 ABQB 562, at para. 18.
28
Dougherty v A Clark Enterprises Ltd, 2015 ABQB 562, at para. 30.
29
Wood v Ward, 2009 ABCA 325, at para. 6; Dougherty v A Clark Enterprises Ltd, 2015 ABQB 562, at para. 30.
30
Rankin (Rankin’s Garage & Sales) v J.J., 2018 SCC 19, [2018] 1 SCR 587, at para. 24.
31
Rankin (Rankin’s Garage & Sales) v J.J., 2018 SCC 19, [2018] 1 SCR 587, at para. 26.
32
Rankin (Rankin’s Garage & Sales) v J.J., 2018 SCC 19, [2018] 1 SCR 587, at paras. 46 and 53; see also Allnutt v
Carter, 2021 ABQB 51, at para. 82.
33
Ie. “whether someone in the defendant’s position ought to reasonably have foreseen the harm rather than whether
the specific defendant did”.
34
Phillip v Bablitz, 2011 ABCA 383, at para. 13.
27
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B.
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[68] Was it reasonably foreseeable that a hotel guest could be bitten by bed bugs and sustain
personal injury while staying at the CLL? I find the answer is yes.
Evidence

[69] The CLL’s corporate representative Barbour testified that bed bugs are a “reality of the
hospitality industry”. The CLL acknowledged that it had past incidents of bed bug activity in
both its hotel guest rooms and staff residences.
[70] Barbour and the CLL’s employees receive training on the CLL’s corporate standard
operating procedure with respect to bed bugs (“Bed Bug SOP”35) because the CLL’s “number 1
most important element of what [they] do is safety and security and wellness of all of [their]
guests”. Barbour stated that “it’s hugely important” where there are any guest or colleague
“concerns to do with [their] health and wellbeing”, and repeated “that is priority one for [them]”.
He noted later that training on the CLL’s Bed Bug SOP was “vital” to the “overall wellness” of
both hotel guests and staff.
[71] The CLL had its preferred pest control inspector Ecolab set up to provide a “non-contract
service” to respond on a “call-as-need basis” to the CLL for insects such as bed bugs that are not
covered under the general contract in place with Ecolab. Barbour asserted that the CLL contacts
Ecolab and schedules inspections on complaints of bed bugs because “health, safety and security
are [their] number 1”. I can reasonably infer that the CLL likewise set up the bed bug “noncontract service” with Ecolab for the same reason, and that is to ensure the health, safety and
security of CLL’s guests and staff.
[72] Barbour described himself as having “a good understanding of the behaviour and the
patterns of bed bugs”, and he had past training on what bed bug bites look like. He described
evidence of bed bug activity as including blood spotting on bedding (from feeding), bed bug
feces, bed bug molts, and live or dead bed bugs. His description of the evidence of bed bug
activity was similar to that provided by Ecolab’s Fung.
[73] Barbour acknowledged, on cross-examination, that the CLL was “to provide as safe
environment as possible” by keeping the hotel rooms clean, safe, and “removed of any danger”.
[74] Barbour was not specifically aware of any Alberta regulatory standards applicable to
hotels; however, the CLL was subject to a regulatory obligation to ensure its rooms and common
areas were “maintained in a clean and sanitary condition”, and to ensure its premises were “free
of insect and rodent infestations” 36.
c)

Conclusion

[75] The CLL acknowledged that bed bugs were a “reality” of the “hospitality industry”, and
it acknowledged prior incidents of confirmed bed bug activity both in the hotel and its staff
residences. The CLL further acknowledged that bed bugs bite, and that they feed off blood
(hence the blood spotting). Bed bug activity can result in bed bug feces or droppings being
present in hotel guest rooms or staff residence rooms.
[76] The CLL emphasized that it had a Bed Bug SOP in place to address bed bugs, repeating
concern for the health, safety and wellness of its guests as a top priority. The CLL’s concern for
Attached as Schedule “A” to this decision.
Housing Regulation, Public Health Act, AR 173/99, Sections 1(b)(iv) and 4; Minimum Housing and Health
Standards, MO 57/2012, Part V, Section 16.
35
36

2021 ABPC 92 (CanLII)

b)

Page: 12
its guests’ health, safety and wellness leads to a reasonable inference that the CLL considered
bed bugs as a threat to the health, safety and wellness of its guests and staff.
[77]

The CLL had a pest inspection company on retainer to deal with bed bug complaints.

[79] Based on the foregoing evidence, and from an objective perspective, I find that the risk of
hotel guests being exposed to and being bitten by bed bugs, and sustaining personal injury was
reasonably foreseeable by a hotel in the CLL’s position. It is clear from the evidence that the
CLL acknowledged this foreseeable risk, and that the CLL asserts that it mitigated the
foreseeable risk with both preventative and responsive measures that will be addressed in this
decision.
2.

Did the CLL breach the appropriate standard of care?
a)

[80]

The Law

The CLL acknowledges that it owed Omar a duty of care because it was the occupier.

[81] Even if the risk was reasonably foreseeable as it was here, an occupier is not
automatically liable for any injuries suffered38. “Foreseeability of the risk creates a duty to the
visitor”, but negligence must be shown to impose liability on the occupier39. The OLA does not
create no-fault liability40. Mere foreseeability does not equate to liability41.
[82] The standard of care is take reasonable care in the circumstances to make the premises
reasonably safe42. The OLA requires examination of “all the circumstances of the case”. “The
factors that are relevant to an assessment of what constitutes reasonable care will necessarily be
very specific to each fact situation”43.
[83]

The standard of care is not perfection, but reasonableness44. This is a factual question45.

[84] The reasonableness test requires analysis of the “likelihood of a known or foreseeable
harm, the gravity of that harm, and the burden or cost which would be incurred to prevent the
injury”46 as well as consideration of “external indicators of reasonable conduct such as custom,
industry practice, and statutory or regulatory standards”47. The care required is commensurate

37

Housing Regulation, Public Health Act, AR 173/99, Sections 1(b)(iv) and 4; Minimum Housing and Health
Standards, MO 57/2012, Part V, Section 16.
38
Wood v Ward, 2009 ABCA 325, at para. 7.
39
Wood v Ward, 2009 ABCA 325, at para. 7.
40
Wood v Ward, 2009 ABCA 325, at para. 7.
41
McAllister v Calgary (City), 2019 ABCA 214, at para. 32.
42
McAllister v Calgary (City), 2019 ABCA 214, at paras. 30 and 32; Waldick v Malcolm, 1991 CarswellOnt 766
(SCC), at para. 33; Dougherty v A Clark Enterprises Ltd, 2015 ABQB 562, at para. 38; Wood v Ward, 2009 ABCA
325, at para. 6; see also Preston v Canadian Legion of British Empire Service League, Kingsway Branch, 1981
ABCA 105, at para. 12.
43
Waldick v Malcolm, 1991 CarswellOnt 766 (SCC), at para. 33.
44
Swagar v Loblaws Inc (The Real Canadian Superstore), 2014 ABQB 58, at para. 68.
45
Ryan v Victoria (City), [1999] 1 SCR 201, at para. 28; Agar v Weber, 2014 BCCA 297, at para. 30.
46
Ryan v Victoria (City), [1999] 1 SCR 201, at para. 28.
47
Ryan v Victoria (City), [1999] 1 SCR 201, at para. 28.
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[78] The CLL was subject to a regulatory requirement to keep its hotel rooms free of insect
infestations.37
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with the degree of foreseeable risk created – the greater the risk of harm, the greater the care
required to guard against its realization48.
Analysis of the Reasonableness Test
(1)

Likelihood of Foreseeable Risk

[85] The CLL asserts that the likelihood of its guests sustaining bed bug bites is extremely
low49. In support of its assertion, the CLL relies on Ecolab pest inspection summary reports as
well as Barbour’s evidence as to hotel occupancy. The CLL says that there were only 11
confirmed bed bug incidents between 2017 and 2019 in its hotel rooms. The Ecolab summary
reports disclosed additional confirmed bed bug incidents in the CLL’s staff quarters.
[86]

The CLL failed to produce both before and during the trial:



Ecolab pest inspection service reports



Ecolab bed bug treatment service reports



CLL records from SCORE platform regarding past bed bug complaints and incidents
(internal emails)



Hotel room occupancy statistics and reports

[87] There was a discrepancy between the number of confirmed incidents of bed bug activity
disclosed in the Ecolab summary reports and Fung’s evidence on the frequency of confirmed
incidents of bed bug activity.
[88] On cross-examination, Fung was asked whether bed bugs have been a “systemic issue”
“over the course of [his] 14 year history” with the CLL. Fung responded that “the risk is the
same as any high traffic hotel”. Fung admitted that an “average” of 60% of the complaints he
responded to “have legs” (ie. were positive for bed bug activity), and he agreed it was “fair that
this hotel has called [him] on a regular basis” to address issues with bed and swallow bugs. Fung
responded to bed and swallow bug calls “two or three times a month”, and “sometimes” up to
“five or six” times per month during “busy seasons”. Fung described the “heavy tourist season”
as including “during the summer, around Christmas, [and] after long weekends”. When asked if
bed bugs were also a “systemic problem” in staff residences, Fung responded “that occurs from
time to time, that is correct”. Fung admitted that he gets bed bug calls from the CLL “quite
often”. As previously noted, Fung impressed me as a credible and forthright witness.
[89] Barbour confirmed that the CLL received two to three bed bug complaints per month “on
average”. Barbour’s evidence, therefore, corroborated Fung’s evidence with respect to the
frequency of bed bug complaints.
[90] Excluding the “busy seasons”, both Fung and Barbour confirmed that Ecolab responds 24
to 36 times per year to bed bug complaints at the CLL. If 60% of those inspections are positive
for bed bug activity, then the likelihood of hotel guests being exposed to bed bugs is higher than
disclosed in the Ecolab summary reports (60% of 24 = 14.4 and 60% of 36 = 21.6). Fung’s

48

Lawrence v Prince Rupert (City) and BC Power & Hydro Authority, 2005 BCCA 567, at para. 21.
According to CLL’s written argument, between 0.03% and 3.6%. The percentages relied on by CLL in its
argument were not tendered into evidence, but are calculations prepared by counsel based on Ecolab summary
reports tendered at trial, and Barbour’s oral evidence regarding hotel occupancy during peak season.
49
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[91] In my view, the likelihood of guests being exposed to and sustaining bed bug bites from
bed bug activity at the CLL is best measured by Fung and Barbour’s oral evidence as to the
frequency of complaints, and the outcome of the same. This is consistent with Barbour’s
evidence that bed bugs are a “reality” of the “hospitality industry”, and that “it’s all about how
you react and how you quarantine and how you treat these pests”. I find that the likelihood of
guests being exposed to bed bugs and sustaining bed bug bites at the CLL is higher than
disclosed in the Ecolab summary reports, and outside the de minimus range calculated by CLL’s
counsel. I am not confident that the Ecolab summary reports provided an accurate picture of past
bed bug inspections and treatments because Omar’s counsel’s cross-examination of Fung on the
Ecolab summary reports disclosed that the summary reports were missing details such as room
numbers, discussions with CLL staff, details regarding treatment protocols, and disclosed costing
that Fung could not match up with what he knew to be the inspection and treatment costs in the
years covered in the summary reports.
(2)

Gravity of Foreseeable Harm

[92] The CLL argues that the gravity of harm from bed bug bites is “relatively minor”. The
CLL points to Dr. Grewal’s report, and his opinion that “most patients with bed bug bites, like
most other insect bites, will have an eruption that is self-limited in nature and will resolve
without treatment”. Dr. Grewal reported that “the natural history for most insect bites would be
for them to dissipate on their own within a few days without the need for medical intervention”.
[93] It is difficult to reconcile this assertion with Barbour’s evidence linking concerns for
guest health and wellness to the CLL’s Bed Bug SOP; with Fashatay’s evidence that bed bugs
can be “harmful” for guests; and with Fung’s evidence that “an issue of bed bugs” in a hotel “is a
very serious issue”. Rohit acknowledged that bed bug complaints were a “very serious issue
overall”. Both Barbour and Fung testified that bed bug activity can result in blood spotting and
bed bug feces or droppings being present in an infested50 room.
[94] In my view, the CLL understates the gravity of harm by only referring to Dr. Grewal’s
opinion, and by failing to reconcile Dr. Grewal’s opinion with the other evidence adduced by the
CLL at trial that suggests that the gravity of harm from bed bug activity is very serious. I find
that the gravity of harm from bed bug activity is very serious. This finding also accords with the
public health concerns that I will discuss next.
(3)

Regulatory Standards

[95] Regulatory standards can be indicators of reasonable conduct. As a hotel, the CLL is
subject to the Housing Regulation51 and the Minimum Housing and Health Standards52. Those
standards require the CLL to ensure that its rooms were “maintained in a clean and sanitary
condition” and “free of insect and rodent infestations”.

I am using the term “infested” as it was used by both Fung and Barbour in their evidence without making any
finding that the CLL was in breach of its regulatory obligation to keep its rooms “free of pest infestations”.
Specifically, both witnesses used the term “infested” to refer to a room with evidence of bed bug activity.
51
Housing Regulation, Public Health Act, AR 173/99, Sections 1(b)(iv) and 4.
52
Minimum Housing and Health Standards, MO 57/2012, Part V, Section 16.
50
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evidence and Barbour’s evidence suggested that there were 14 to 21 positive bed bug incidents
per year at the CLL as opposed to only 11 incidents over 3 years.
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[97] In my view, the measure of what is reasonably safe in this case properly includes
consideration of the public health regulatory obligation that the hotel was under to keep its hotel
rooms “in a clean and sanitary condition” and “free of insect and rodent infestations”. The
regulatory standard also informs the gravity of harm as there is a public health aspect related to
the issue of bed bugs. While I am not prepared to find that there was evidence of bed bug
“infestation” as defined in the regulatory standards, the circumstances here obligate a hotel like
the CLL to ensure that its hotel rooms are “free of insect and rodent infestations”. This required
both preventative and reactive measures. The circumstances in this case are different from many
of the occupiers’ liability cases that were cited by both counsel because, for example, slip and
fall cases do not engage consideration of public health regulatory standards as part of the
circumstances, and as part of the reasonableness inquiry. I am mindful that the standard of care
is reasonableness, not perfection, and that must be balanced with appreciating that the regulatory
standard here is one enacted pursuant to “paramount” public health legislation.
(4)

Burden or Cost to Prevent Injury

[98] The CLL argues that it would be unduly onerous to require the CLL to “completely
eliminate the risk of bed bugs at the hotel” by, for example, closing and fumigating the entire
hotel, or by screening each new guest for bed bugs. I agree. This is not the standard of care to
which the CLL ought to be held as it would make the CLL an insurer.
[99] The cost of a bed bug inspection was $75.00 at the time of Omar’s stay at the CLL. I will
address the cost of mitigating the risk further; however, the cost of conducting 3 random room
inspections in 2019 would have been $225.00. In my view, the cost of a bed bug inspection is
minimal.
[100] In 2019, the cost of bed bug treatment was $377.20 per room. Treatment included the
application of 3 pesticides, and 3 visits to apply those 3 pesticides. In my view, the cost of bed
bug treatment is not burdensome.
[101] The CLL conducts the majority of its own training of CLL employees regarding its Bed
Bug SOP (and regarding other hotel SOPs). Apart from managers who are sent to an executive
housekeeping training program in the US (with Ecolab), the CLL does not incur third party costs
to train its employees in bed bug identification, and training on signs of bed bug activity in
rooms. I can reasonably infer that the cost of bed bug training as noted is ameliorated by the
same being conducted internally.

53

Housing Regulation, Public Health Act, AR 173/99
Boardwalk Equities Inc. v Capital Health Authority, 2005 ABQB 34, at para. 18; See also R v Viveiros, 2007
ABPC 184, at para. 31.
55
Public Health Act, RSA 2000, c. P-37, as amended.
56
See also R v Viveiros, 2007 ABPC 184, at para. 39.
57
Boardwalk Equities Inc v Capital Health Authority, 2005 ABQB 34, at para. 18.
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[96] The Housing Regulation is enacted pursuant to the Public Health Act.53 The Public
Health Act “is meant to preserve and protect public health”54. Section 75 of the Public Health
Act55 states that it and its regulations prevail over any conflicting enactment, except the Alberta
Bill of Rights.56 The importance of the Public Health Act’s objective has been found to be
“apparent from the paramountcy clause in s. 75 of the Act”57.
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c)

Appropriate Standard of Care



bed bugs are a “reality” of the “hospitality industry”, and the likelihood of a hotel having
bed bug activity is outside of the de minimus range calculated by CLL’s counsel;



the gravity of harm from bed bug activity is very serious;



the gravity of harm is informed by the public health aspect related to the issue of bed
bugs;



the CLL was obliged pursuant to public health regulatory standards to keep its hotel
rooms free of bed bug infestations;



the cost of a bed bug inspection is minimal;



the cost of bed bug treatment is not burdensome, and



hotels have internal training programs where they deliver bed bug identification training,
and training on the signs of bed bug activity in rooms.

[103] In my view, appropriate reactive steps would include responding to, documenting, and
investigating bed bug complaints, whether they are generated by staff or guests on an expeditious
basis. Investigation of bed bug complaints ought to be done by a qualified pest inspector, and
any room involved (including adjacent rooms) ought not to be rented to another guest until the
inspection results are available. If bed bug activity is found following inspection, then the hotel
ought to follow the instructions of its qualified pest inspector with respect to recommended
treatment. Soft materials, mattresses and box springs, and furniture ought to either be laundered
or heat-treated appropriately, or discarded in accordance with the pest inspector’s instructions.
Adjacent rooms ought to be inspected and treated for bed bugs. Treatment ought to include the
application of pesticides as recommended by the pest control company, and if multiple
treatments are required, the treatments ought to be timed in accordance with the pest control
company’s advice. The rooms ought not to be re-assembled or re-let to new guests until released
by the pest inspector.
[104] Appropriate preventative steps would include regular and random bed bug inspections
conducted by qualified pest inspectors with sufficient frequency and in sufficient numbers to be
effective as measured against hotel occupancy; training of hotel employees in bed bug
identification; and training of and instructing hotel employees to look for signs of bed bug
activity in guest rooms (and other hotel areas). Employees should be trained and instructed to
look for signs of bed bug activity during every room service. While Omar’s counsel suggested
that appropriate staff training and action as delineated is not a “preventative” measure as it looks
for something already present (ie. bed bug activity), I disagree. I choose to more broadly define
“preventative” to encompass “intending to stop something before it becomes a problem” as
opposed to only “intending to stop something before it can happen”.58

58

Cambridge Dictionary.
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[102] I find that the standard of care to keep hotel guests reasonably safe from the reasonably
foreseeable risk of bed bugs requires that a hotel take both preventative and reactive steps
because of the following factors:
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Breach of the Standard of Care

[105] In my view, Omar has established, on a balance of probabilities, that the CLL failed to
meet the appropriate standard of care. I will focus on the particular evidence that leads me to
that conclusion, and then I will address the remainder of the evidence under the question of
whether the CLL is able to rebut Omar’s prima facie case on the basis that it had a reasonable
system in place to mitigate against the foreseeable risk in question.
[106] The Bed Bug SOP sets out 3 “Preventative Measures”. At trial, Barbour admitted that
the CLL has never had its Ecolab representatives conduct any random room inspections
whatsoever. The random inspection requirement was added to the Bed Bug SOP by the CLL’s
corporate office in November, 2017. I will discuss this issue further when I address the question
of whether the CLL had a reasonable system in place to address bed bugs.
[107] The Bed Bug SOP suggests that the CLL’s employees “are trained on how to look for and
recognize bed bugs/swallow bugs as part of their department orientation”, and further directs
housekeeping room attendants to check “bed seams” and “drapes and sheers”. The Bed Bug
SOP does not say what the room attendants are supposed to check either the bed seams, and
drapes and sheers for. The Bed Bug SOP then says that room attendants are to “look for dark
spotting on the sheets, mattress pads and bed skirts”, and they are to “report anything out of the
ordinary to their supervisor”.
[108] Barbour testified that the CLL’s employees are trained as outlined in the Bed Bug SOP.
According to Barbour, the CLL’s employees are trained on how to inspect guest rooms for bed
bugs, including looking for blood spotting, molting, bed bug feces, and live or dead bed bugs.
Barbour was never directly involved in training of housekeeping employees – his evidence as to
their training derived from “training protocols” in place at the CLL. The CLL has a
housekeeping training manual for housekeeping room attendants that includes information on
how and where to identify bed bugs – that manual was not produced before or at trial.
[109] Barbour claimed that all of the CLL’s employees were required to sign off on Job Task
Checklists (“JTCs”) following training, whereby they confirmed their understanding of the Bed
Bug SOP (and presumably other SOPs that the CLL’s employees received training on). The
CLL did not produce any of the JTCs related to any of the employees who gave evidence at trial,
or who were involved with Omar’s guest room.
[110] Although Barbour did not attend pre-shift or monthly housekeeping meetings, he claimed
that housekeeping room attendants received follow-up bed bug training at those meetings.
[111] Based on Barbour’s evidence, the CLL’s position is that it provided both bed bug
identification and bed bug activity training to its employees, and that it instructed its employees
to look for signs of bed bug activity, thereby meeting the standard of care.
[112] The evidence of two of CLL’s employees casts doubt on whether the CLL provided the
training or instructions to its employees as claimed.
[113] Rohit was called by the CLL to address his encounter with Omar and Rana when Omar
borrowed an iPhone charger. At the time, Rohit was working at the front desk. Rohit was a
credible and forthright witness.
[114] In cross-examination, Rohit shared that he had previously been a housekeeping room
attendant for 4 months and housekeeping “house person” for 10 to 11 months. Room attendants
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d)

clean rooms, and house persons provide support to housekeeping by bringing guests items from
housekeeping. Rohit could not recall if he received any training on the Bed Bug SOP, while he
worked as a room attendant. He testified that he had been trained to look for bed bugs by
checking the corners of the bed as well as the sides of the mattress, and by ensuring that there
was a protective layer on the mattress. That was the extent of what Rohit understood he was to
do to look for bedbugs, and that constituted the training that Rohit was given by the CLL. Rohit
was not trained to look at the sheets, testifying that there was “no point looking at the dirty sheets
for any kind of vermin or bugs”, as he was required to strip down the sheets when cleaning a
room. He confirmed again, on cross-examination, that he did not have to look at the sheets, and
he confirmed that was how he was trained by the CLL. Rohit’s evidence calls into question
Barbour’s evidence that housekeeping staff were trained and instructed how to inspect guest
rooms for bed bugs as Rohit never looked at the sheets for signs of bed bug activity.
[115] Rohit received no other training with respect to bed bugs other than that described. There
was other training provided, “but not related to bedbugs”. Rohit’s evidence contradicts
Barbour’s evidence that ongoing bed bug training was provided at pre-shift and monthly
housekeeping meetings.
[116] At the time of trial, Rohit was a housekeeping supervisor. Supervisors inspect rooms
after they are cleaned by room attendants. Rohit was provided with a copy of the CLL’s Bed
Bug SOP during his training to become a supervisor. He reiterated that he did not recall seeing it
prior to that. Rohit admitted that he had not read the Bed Bug SOP “for quite a months [sic]”,
and further admitted that he didn’t know “exactly what’s written over there”, but he did know “a
few steps”. Rohit never completed any document that confirmed that he understood the Bed Bug
SOP (ie. a JTC).
[117] While he was a room attendant, Rohit testified that he was supposed to inform his
supervisor or manager if he found “any kind of insect”. Rohit never found any bed bugs while
he was in housekeeping; however, he admitted that he could not “tell by looking at a bug if it’s
going to be a bed bug or not”. As a housekeeping supervisor, Rohit was required to inform his
manager if he learned of a bed bug concern in a room. Rohit and his manager were then required
to visually inspect the room to look for bed bug activity. It was not clear to me how Rohit could
reasonably participate in such an inspection when he admitted that he did not know what a bed
bug looks like.
[118] As noted, Rohit’s role as a supervisor required him to inspect rooms after they were
cleaned. Barbour testified that an “inspected” room status meant that a hotel room has been fully
inspected by a housekeeping supervisor who has checked for cleanliness, safety concerns, room
deficiencies and for pests. Rohit’s evidence contradicts Barbour’s assertion that an “inspected”
status meant a room had been fully inspected for pests such as bed bugs, when Rohit did not
know what a bed bug looks like.
[119] Charito Masagca (“Masagca”) was the room attendant who cleaned Omar’s hotel room
before he arrived. Not surprisingly, Masagca has no recollection of cleaning the room in
question. The CLL’s records indicate that she cleaned the room from 10:00 am to 10:48 am on
May 3, 2019.
[120] Masagca had been employed with the CLL for approximately 6 months in housekeeping.
When Masagca described the training she received from the CLL, she said nothing about the Bed
Bug SOP. She testified she was trained to check for unusual things or concerns inside guest
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[121] After Masagca stripped the linens and sheets off a bed, she inspected the bed for stains.
If she saw any stains or dark spots on the bed, the mattress, mattress cover or the seams of the
bed, she would report that immediately to her supervisor and manager. She testified that this was
part of the “unusual things or concerns” that she needed to report.
[122] Masagca said nothing about bed bugs or other insects. She did not inspect the sheets for
stains or dark spots. She gave no evidence suggesting that she had any training in bed bug
identification. She did appear to have some training to look for stains or dark spots after
stripping linens; however, it was not clear to me that she had been trained or instructed to look
for signs of bed bug activity, in particular.
[123] Travis Moody (“Moody”) inspected Omar’s hotel room after Masagca cleaned it. Moody
has no recollection of inspecting Omar’s room. The CLL’s records indicate his inspection
occurred on May 3, 2019. While Moody described inspection steps taken during an “LQA”
audit that would include inspecting a room for signs of bed bug activity, he admitted that these
steps were “not always” done on a departure inspection. The CLL’s records indicate that Moody
performed a “departure inspection”. There was no evidence that Moody did an “LQA” audit, or
that he inspected Omar’s room for bed bug activity. Review of the CLL action logs suggest that
departure inspections are quick. For example, Moody inspected 3 rooms between 12:35 pm and
12:43 pm (same floor), 4 rooms between 2:46 pm and 2:51 pm (two different floors), and 2
rooms between 3:31 pm and 3:34 pm (same floor). I can reasonably infer that departure
inspections of this kind are brief, and are not in-depth LQA inspections. This evidence again
contradicts Barbour’s assertion that rooms are fully inspected by the housekeeping supervisors
for cleanliness, safety concerns, room deficiencies and for pests in the very short period of time
evidenced in the action logs.
[124] I have already found that Omar was bitten by bed bugs while staying at the CLL. The
room attendant who cleaned Omar’s room before his arrival gave no evidence corroborating that
she had been trained on the Bed Bug SOP. She gave no evidence suggesting that she looked for
bed bugs or other insects while cleaning a guest room. I am not satisfied, on a balance of
probabilities, that she had appropriate training on either bed bug identification, or training and
instruction on the signs of bed bug activity. Her evidence is similar to that given by Rohit, who
also worked as a room attendant at the CLL before Omar’s stay. He too did not have appropriate
training on either bed bug identification, or training and instruction on the signs of bed bug
activity. While Moody had appropriate training in both bed bug identification, and on the signs
of bed bug activity, he had only been employed with the CLL since February, 2019, and most of
his bed bug training had been provided by other hotels. I am not satisfied, on a balance of
probabilities, that Moody did a bed bug inspection of Omar’s room before his arrival, and I find
that a bed bug inspection was not part of the usual departure inspection process. I do not accept
Barbour’s evidence in this regard as it was inconsistent with Moody’s evidence, and with the
length of departure inspections disclosed in the CLL’s action logs.
[125] Based on the foregoing evidence, I find that the CLL breached the standard of care by
failing to provide appropriate training to its employees, and in particular, to the room attendant
who cleaned Omar’s room before his arrival, with respect to both bed bug identification, and
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rooms. Unusual things or concerns could include stains; unpleasant odor; broken items; ripped
linens, sheets, or curtains; and whether all the furniture and fixtures were working such as lights,
toilets, cabinets, telephones, the thermostat, and any appliances inside the guestrooms.

Page: 20

C.

Did Omar sustain damage?

[126] In Mustapha v Culligan of Canada Ltd., the Supreme Court of Canada stated that “a
plaintiff who suffers personal injury will be found to have suffered damage”, and such damages
include psychological injury.60 I have already found that Omar was bitten by bed bugs while
staying at the CLL, and I find further that Omar suffered personal injuries as a result of being
bitten by bed bugs at the CLL. Omar has, therefore, established that he sustained damage as part
of establishing his prima facie case in negligence against the CLL.
D.

Was that damage caused, in fact and in law, by the CLL’s breach?

[127] As discussed, the room attendant who cleaned Omar’s room before his arrival had not
been provided with adequate training or instruction as to either bed bug identification, or how to
look for signs of bed bug activity, and I have found this to be a breach of the appropriate
standard of care.
[128] Although the room attendant, understandably, has no recollection of cleaning Omar’s
room before his arrival, I find that she did not properly look for signs of bed bug activity in
Omar’s room. I can reasonably infer that she followed what she described as her usual protocol
in cleaning rooms when she cleaned Omar’s hotel room, and that protocol did not include
properly looking for bed bugs, or for signs of bed bug activity. While a departure inspection by a
housekeeping supervisor followed the cleaning of the room, I find that Omar’s room was not
inspected for bed bugs, or signs of bed bug activity by either the room attendant or housekeeping
supervisor.
[129] This conduct was negligent, and in my view, satisfies the causative “but for” test.61 I find
that Omar’s injuries would not have occurred but for this negligence.
[130] The CLL argued that its breach did not cause Omar’s psychological injuries in law
suggesting that his psychological injuries were “too remote to warrant recovery”. 62 This
argument was not advanced with respect to Omar’s physical injuries.
[131] The test enunciated in Mustapha63 is that Omar must show that it was reasonably
foreseeable that “a person of ordinary fortitude would have suffered personal injury”, and in
particular, psychological injury as Omar allegedly suffered here.64
[132] Saadati v Moorhead65 provides further guidance to courts, noting that the “pertinent
threshold question of legal causation, or remoteness” is “whether the occurrence of mental harm
59
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with respect to the signs of bed bug activity. I further find that the CLL breached the standard of
care by failing to provide appropriate instructions to its employees, and in particular, to the room
attendant who cleaned Omar’s room before his arrival, with respect to the signs of bed bug
activity. In my view, the CLL’s failure to properly train and instruct its employees was a breach
of the standard of care. The CLL’s conduct created an unreasonable risk of harm, and was
negligent.59
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[133] Saadati confirmed that:
“Canadian negligence law recognizes that a duty exists at common law to take
reasonable care to avoid causing foreseeable mental injury, and that this cause of
action protects a right to be free from negligent interference with one’s mental
health. That right is grounded in the simple truth that a person’s mental health –
like a person’s physical integrity or property, injury to which is also compensable
in negligence law – is an essential means by which that person chooses to live life
and pursue goals. And, where mental injury is negligently inflicted, a person’s
autonomy to make those choices is undeniably impaired, sometimes to an even
greater degree than the impairment which follows a serious physical injury…”69
[134] Without repeating my previous findings, the evidence before me suggested that the
gravity of harm from bed bug activity is very serious, and the CLL linked guest health, safety
and wellness to its Bed Bug SOP, leading to an inference that bed bugs are detrimental to health,
safety and wellness. Bed bugs feed off blood, and bed bug activity can result in blood spotting,
bed bug feces or droppings, bed bug molts, and live or dead bugs being present in an infested
room. Guests sleep on the beds where bed bug activity may be present. There is, as already
discussed, a public health aspect to bed bug activity.
[135] This situation, in my view, is very different from that in Mustapha where the plaintiff had
a “highly unusual” and “very individual” reaction to seeing flies in a water bottle70. In
Mustapha, the trial judge applied a subjective standard relying on the plaintiff’s “previous
history and particular circumstances”71, and that was found to be an error.
[136] Dr. Grewal’s report sets out that Omar was “a fully functional individual engaged in
normal work, social and leisure activities”, and that he had no “medical or psychological issues
prior to the incident, and was leading what appears to be a healthy and productive life”. There
was no evidence suggesting that Omar’s reaction was “highly individual” or “highly unusual”, or
that Omar had “particular circumstances” analogous to those canvassed in Mustapha. I find that
Omar was “a person of ordinary fortitude” before this incident.
[137] Based on the evidence before me, I find that it was reasonably foreseeable that “a person
of ordinary fortitude” would have suffered psychological injury from learning that he had slept in
a bed in a hotel room with bed bugs, and from learning that he had been bitten by bed bugs. I
find that Omar has shown that the damage sustained was legally caused by the CLL’s
negligence, and that the damage suffered is not too remote to be compensable.
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in a person of ordinary fortitude was the reasonably foreseeable result of the defendant’s
negligent conduct”66. Claimants will “be denied recovery … where mental injury could not have
been foreseen to result from the defendant’s negligence”67. The remoteness inquiry asks
“whether the harm is too unrelated to the defendant’ wrongful conduct to hold the defendant
fairly liable”.68
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E.

Conclusion on Prima Facie Case of Negligence

LIABILITY ANALYSIS – OCCUPIERS’ LIABILITY

V.

A.

The Law

[139] As Omar has established a prima facie case in negligence against the CLL, the burden of
proof shifts to the CLL to show that it exercised the degree of reasonable care called for by the
foreseeable risk.73
[140] In such circumstances, to meet its burden, the occupier must establish two elements:


That it had implemented a reasonable system to keep its premises reasonably safe from
foreseeable harm; and



That it actually adhered to and followed that system.

Failure to establish either or both of these elements will result in the occupier being held
liable for the harm occasioned.74
[141] The questions to be answered are whether the system or policy was reasonable, and
whether the CLL adhered to or followed its system.75
B.

Analysis

[142] The CLL relies on its Bed Bug SOP, and on what it says were reasonable preventative
and reactive measures to keep hotel guests reasonably safe from the foreseeable risk of bed bug
activity and injury to its hotel guests from the same.
[143] The reactive measures described in the Bed Bug SOP under “Reported Pest from Guest”,
“Confirmed Pest – Housekeeping Actions” and “Relocating Guests”, in my view, were
reasonable.
[144] The CLL followed Items 1 and 4 in the “Reported Pest from Guest” procedure outlined in
the Bed Bug SOP upon receipt of Omar’s complaint. There was no evidence adduced at trial
whether anyone from housekeeping attended Omar’s room as set out in Items 2 and 3 under
“Reported Pest from Guest”. Although no evidence was called to address this point specifically,
generally the evidence confirmed that the CLL followed this procedure. The CLL also followed
the procedures set out under “Confirmed Pest – Housekeeping Actions” and “Relocating guests”.
There was no evidence, therefore, that the CLL failed to implement these 3 reactive measures.
[145] Ecolab’s bed bug treatment protocol and its timing, as described by Fung, upon
confirmed bed bug activity, was also reasonable.
72
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[138] I find that Omar has established, on a balance of probabilities, that the CLL was in breach
of the duty owed to him pursuant to the OLA, that the CLL was negligent, and that Omar’s
injuries were caused, in fact and in law, by the CLL’s negligence as the occupier.72

[146] At trial, there was some evidence that the CLL does not always follow Ecolab’s
instructions with respect to the Ecolab treatment protocol. Fung testified that he sticks to the
timing of the treatment protocol “as best as possible” as there “sometimes” are “room
availability” issues. Fung acknowledged that not following the treatment protocol timing risks
pushing bed bugs into other rooms, and “undermines the process”. Fung confirmed as well that
there had been circumstances where the CLL had failed to follow his instructions with respect to
disposal, laundering and heat-treating of room materials. Fung also acknowledged, on cross
examination, that he does not always follow the protocol of treating adjacent rooms.
[147] While I have some concerns that the CLL’s failure to follow its pest inspector’s
instructions risked compromising the integrity of the treatment process, the majority of the issues
disclosed on cross-examination related to the CLL’s staff quarters and not the hotel. I also
recognize that the CLL had to balance room availability with the final treatment (approximately
2 weeks after the second bed bug treatment as rooms are released after the second treatment is
complete). In my view, the evidence fell short of establishing, on a balance of probabilities, that
the CLL failed to follow Ecolab’s treatment protocols with respect to its hotel premises.
[148] The CLL’s Bed Bug SOP outlined preventative measures. The first measure focused on
bed bug identification training, and Barbour testified extensively as to the CLL’s staff training
program. Much of this evidence has already been discussed. I am of the view that bed bug
identification training was a reasonable preventative measure. I am concerned, however, that the
CLL’s bed bug identification training program did not adequately train its staff on bed bug
identification. Rohit admitted he could not identify a bed bug from any other insect, and
Masagca said nothing about bed bugs or insects. While no specific information was provided
about what the CLL’s bed bug training identification program consisted of, as the CLL failed to
produce its training manuals, it was evident from both Rohit’s and Masagca’s evidence that the
training program was not achieving its goal. Accordingly, while bed bug identification training
was a reasonable preventative measure, failing to properly or adequately provide that training to
staff, in my view, failed to implement what was a reasonable preventative measure.
[149] The second measure focused on both training and instructing staff to look for signs of bed
bug activity. Both of these were reasonable preventative measures. However, the instructions
provided to staff in the Bed Bug SOP were not as detailed as they ought to be. Both Fung and
Barbour testified as to the need to look for blood spotting resulting from bed bug feeding, bed
bug droppings, the presence of exoskeletons from molting and shedding, and the presence of live
or dead bugs. The Bed Bug SOP only instructed staff to look for “dark spotting” and “anything
out of the ordinary”. In my view, the Bed Bug SOP was not reasonable as it does not properly
instruct staff to look for the signs of bed bug activity that were attested to at trial.
[150] While Barbour testified that staff received more detailed training on looking for signs of
bed bug activity, both Rohit and Masagca testified that they did not look at the sheets when
cleaning rooms. Rohit stated that there was “no point looking at the dirty sheets for any kind of
vermin or bugs”, and he confirmed that is how he was trained by the CLL. Inspection of the
sheets, based on the testimony of both Barbour and Fung, was a critical aspect of identifying the
presence of bed bugs. I find that the CLL’s training program did not train staff to properly look
for signs of bed bug activity, and I find that the CLL failed to implement this reasonable
preventative measure.
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[152] This was not disclosed to Omar’s counsel before trial. The Bed Bug SOP was sent to
Omar with no explanation as to what the CLL was or was not doing, and in particular, no
disclosure that the CLL was not doing the random room inspections required in the Bed Bug
SOP.
[153] This issue only became evident as the evidence unfolded at trial. Fung was the first
witness to testify that the CLL does not have him do any “preventative steps”, and he confirmed
that he does not do any random bed bug inspections. Bed bug inspections are “considered a noncontract service” which Fung responds to on a “call-a-need basis”. Bed bug inspections are not
part of the “regular” program where Fung attends at the CLL twice monthly to conduct
“primarily” rodent and cockroach inspections. Omar’s case had already closed by the time this
evidence was elicited on cross-examination.
[154] The Bed Bug SOP had been in effect since November 5, 2017. It was drafted by and put
into effect by the CLL’s “corporate office”. The 2017 Bed Bug SOP added the “required
quarterly inspections” component to the Bed Bug SOP.
[155] Barbour acknowledged that Ecolab did not conduct any random room inspections. The
CLL decided not to do random room inspections because they decided, “with [their] partners
from Ecolab that the random room inspections were pointless in the whole scheme of things” as
a “random quarterly room inspection would look at three rooms per quarter and inspect them in
the same way that [they] inspect every single room, every day twice, between the room attendant
and supervisor”. Barbour testified that the CLL had 12000 occupied rooms in the peak season,
and that “checking three out of 36000 rooms” on the “off chance that they would have [sic] an
infestation” would be “a bit of [a] waste” and would not be “any sort of valid preventable
measure”. The CLL decided they “would prefer to be much more diligent in checking the rooms
and inspecting the rooms and making sure that [they] [were] doing [their] part to ensure [they’re]
checking everything”. Barbour reiterated that the CLL’s Director of Housekeeping discussed the
new quarterly inspection component with Ecolab76, and it “was determined that it was not worth
the time or effort based on the potential results that you’d find”. In other words, the CLL
decided to rely on its implementation of the first 2 preventative measures that I have already
addressed, and found to be lacking.
[156] Barbour claimed that the source of his 36000 guest rooms per quarter estimate derived
from “month-end PNL reports” that included their “occupancy by month”, and from their
“annual PNL” that indicated “the amount of rooms that were occupied, the amount [sic] of guests
that stayed in the hotel, the occupancy percentage of the hotel and all those statistics”. These
occupancy statistics were not produced before or at trial.
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[151] Finally, the Bed Bug SOP identified a third preventative measure, and that was random
room inspections. Specifically, it says that: “As part of monthly inspection, an Ecolab
representative will inspect 3 random rooms per quarter”. In my view, conducting regular
random bed bug inspections was reasonable. The evidence lead at trial, however, suggested that
3 per quarter was not frequent enough when measured against the CLL’s occupancy. Further, at
trial, the CLL admitted that it does not conduct any random inspections whatsoever.
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[158] Notwithstanding that, Barbour acknowledged that every employee hired after November
5, 2017 was given this procedure as the Bed Bug SOP, and the quarterly inspection paragraph
was never amended, revised or deleted.
[159] The CLL took no steps to amend the Bed Bug SOP as they don’t “amend corporate
documents”, nor did Barbour communicate with any of the corporate executives advising them
that the CLL was not doing the quarterly inspections. Barbour testified that he “found it most
important to be able to put in place all the other procedures, not the one that – which we know
Ecolab didn’t believe very effective”. Barbour had many opportunities to raise removing the
inspection requirement from the Bed Bug SOP, but he never did. He didn’t raise it because “if
[they’re] doing [their] part in all of these measures, [he] felt comfortable that [they] have the
right procedures in place”.
[160] Barbour did not believe that the CLL was “lying” to its employees by providing them
with a Bed Bug SOP that the CLL was not following; however, he admitted that Item 3 under
“Preventative Measures” in the Bed Bug SOP was “factually incorrect”, and that it was not true,
never happened and was never intended to happen.
[161] Barbour then agreed, on cross-examination, that “it was a lie, that it was being deceitful
to [their] employees” and “was not telling them the true factual circumstances of what the
procedure was to entail”.
[162] Barbour repeated that “safety and security of [their] guests is number 1”, and he
reiterated he is “100% comfortable” with the Bed Bug SOP that they have in place, even though
they do not do any random inspections. Barbour asserted that they “don’t check three rooms out
of 36000” because they “found that it would be pointless, essentially, as the percentage chance of
catching any sort of pest infestation out of three rooms out of 36000 as a percentage was not
worth a trip out and all the labour required”. They “didn’t find it worthwhile”, and he “was
comfortable with the processes that [they] do have in place”. He reiterated again that the “most
important for [him] [was] doing the right thing. If [he] believe[d] that [they] are doing the right
thing and following the right guidelines, even if [they] are not doing quarterly inspections, which
[he] believe[d] to be a waste of time, then [he] [was] confident that [they were] doing the right
thing”. Barbour admitted that the CLL had no preventative measures in place to prevent the
infestation of bed bugs in a room, and he asserted that “if [he] was told a preventative measure
that was effective, [he] would put it in place”. Barbour claimed he has “not been told a
preventative measure that would be effective for bed bugs existing”. On cross-examination,
Barbour admitted that it “has been solidified in [his] mind that no preventative measures are
gong to work because [his] research and what [he] understands is that you can’t do it”.
[163] The CLL’s evidence on this issue was troubling. The CLL’s corporate office directed the
CLL to perform regular random room inspections. The CLL decided to ignore its corporate
office directions, and the CLL never told its corporate office that it was not doing the required or
any random bed bug inspections. Barbour had earlier testified that he personally received both
initial and ongoing training on the CLL’s SOPs, including the Bed Bug SOP “as mandated” by
the CLL’s corporate team. This would suggest that the CLL was well aware that it was supposed
to follow SOPs “mandated” by its corporate office. Barbour asserted that he followed “all
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[157] Barbour acknowledged again that the CLL decided that quarterly inspections were “not
something that [they] were gonna do based on [their] conversation with Ecolab”. Barbour
confirmed again that “those quarterly inspections weren’t happening”.

standards that are set by corporate office”, yet this was not the case. The CLL’s decision to
ignore its corporate office’s direction to conduct random room inspections appeared to be based
on its view that 3 per quarter were not enough rooms to check, and on its view that it was
conducting sufficient preventative steps through its bed bug identification training, and its
training and instructions to staff to identify signs of bed bug activity. It did not appear that the
CLL considered that its corporate office added the random room inspection policy because the
other two measures alone were not sufficient77. They were not reasonable alone to mitigate
against the foreseeable risk of bed bugs.
[164] If 3 rooms per quarter would not be effective as a preventative measure, given the CLL’s
alleged occupancy statistics, the inference is that the CLL should have been conducting more
frequent random room inspections as opposed to none at all. The CLL’s evidence on this point
leads to the inference that the 2017 Bed Bug SOP random inspection requirement was not
reasonable as it would not be effective.
[165] A potential tortfeasor is entitled to consider the cost of mitigating risk when determining
what preventative measures are reasonable78. Bed bug inspections in 2019 cost $75.00, and at
trial, they cost $85.00. Fung is at the CLL twice monthly in any event to conduct rodent and
cockroach inspections. The cost to add, for example, 3 random room inspections on each of
Fung’s twice-monthly visits would be $225.00 (or $255.00 at $85.00/room). This is a minimal
cost to a hotel with guests who have “very high expectations”, according to Barbour.
[166] I find that the CLL’s Bed Bug SOP was not reasonable as it does not require sufficient
regular random bed bug inspections to accord with hotel occupancy. The evidence before me
was that more than 3 rooms per quarter ought to be inspected to be an effective preventative
measure. The costs associated with bed bug inspections were minimal, and could easily have
been scheduled along with Ecolab’s twice-monthly visits. In addition, the CLL was not
conducting any random inspections whatsoever. I find that the CLL has completely failed to
implement its own preventative policy in this regard.
[167] Based on the foregoing analysis, I find that the CLL has not shown that it exercised the
degree of reasonable care called for by the foreseeable risk. The Bed Bug SOP failed to
adequately instruct the CLL’s staff to look for signs of bed bug activity, and the required regular
random inspections were of insufficient frequency to guard against the foreseeable risk of bed
bugs. This was not reasonable. Further, the evidence before me was that the CLL failed to
implement its existing Bed Bug SOP by adequately training its staff in bed bug identification,
and in how to look for signs of bed bug activity. Finally, the CLL failed to adhere to its Bed Bug
SOP as it conducted absolutely no random regular bed bug inspections. I find that the CLL is
liable for the harm occasioned to Omar as a result of his stay at the CLL in May, 2019.
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QUANTUM ANALYSIS – What is the appropriate quantum of damages?
A.

General Damages
1.

Physical

[168] Between May and August, 2019, Omar had ongoing issues with itching, pain and
discomfort from the bed bug bites, despite the application of prescribed topical creams, a trial of
oral antibiotic, and use of over-the-counter painkillers. The spots faded away slowly; however,
the itchiness continued as did the scratching.
[169] When Omar was seen by Dr. Lycka’s office on August 14, 2019, most of the spots had
faded away79, although he was still scratching his skin. The itching sensation continued until the
end of 2019.
[170] I find that the physical issues related to the bed bug bites continued from May to August,
2019. This is consistent with Omar’s evidence and with the medical evidence.
2.

Psychological

[171] Omar described himself as a person who takes pride in his appearance and personal
hygiene. He maintains good grooming habits and regularly works out. He described the impact
of the bed bug bites as “tremendous” as he became less social, was embarrassed because the
spots were visible (and he was concerned that people might think he “was sick or had some
disease”), and he had nightmares that caused him to wake in the night, accompanied by paranoia
that the spots would reappear. Omar reported how he was feeling to Dr. Pathan on May 8, 2019,
expressing reluctance to go out in public with visible spots and expressing anxiety over whether
the spots would resolve.
[172] Omar described himself as “increasingly frustrated because of these marks”, and he
stayed at home as he did not want to leave his house. He could not do any work. He “just
wanted to be alone”, and was constantly looking at the spots in the mirror. He took two weeks
off because he could not go into work, could not meet with clients, and he could not focus on
anything. He lost sleep because he was waking up in the middle of the night. He described
himself as being “affected…tremendously”.
[173] Omar’s nightmares were “of bites appearing all over his body”, and of “bugs crawling up
[his] chest or [his] stomach”. His nightmares woke him up, and he then had difficulty getting
back to sleep. The nightmares continued from May to October/November, 2019. He had
ongoing issues with paranoia and anxiety that the spots would reappear.
[174] Omar saw Dr. Pathan in September, 2019 to discuss his psychological symptoms. He
reported being “psychologically affected” by the incident, with flashbacks and nightmares. He
told Dr. Pathan that the psychological symptoms were interfering with his work and ability to
focus. Dr. Pathan recommended he take one month off work, provided him with a medical note
indicating he was unable to attend work due to issues pertaining to a bedbug incident from
September 11 to October 11, 2019, and referred him to a psychologist.
[175] Dr. Pathan assessed Omar on September 10, 2019, and he noted that the “pain, frustration
and embarrassment associated with the bug bites incident” was causing “significant
psychological distress”. Omar reported “anxiety sleeping anywhere outside his home”, anxiety
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VI.

causing disrupted concentration, “especially when he has flashbacks of the incident, triggered by
seeing insects or hotels or mattress commercials”. Omar had developed a “fear or phobia of
insects and birds”, and suffered sleep disturbance. Omar reported that his work performance had
suffered with concentration and cognitive difficulties. Dr. Pathan referred Omar for
psychological treatment, and recommended a short-term medical leave from work for 1 month.
Dr. Pathan’s psychological referral form indicates that Omar presented with anxiety disorder and
trauma and stressor-related symptoms, and he describes Omar’s condition as “acute adjustment
disorder post bug/hotel experience”.
[176] Dr. Pathan saw Omar again on November 6, 2019. Despite the earlier referral to
psychology, Omar had not been contacted. Omar had “persistent reduced concentration,
flashbacks and irrational fear of insects”. Dr. Pathan’s plan was to refer Omar for cognitive
behavioural therapy. Dr. Pathan summarized that Omar’s “medical history after his bug bites”
was “indicative of significant psychological illness”, and he sets forth his diagnosis as including
“bug bites, post bug bite anxiety and adjustment disorder, disrupted sleep, and insect and bird
phobia”.
[177] Dr. Grewal reported that Omar “developed a multitude of psychological effects, some of
which include anxiety, lack of self-esteem, lack of confidence and recurrent intrusive thoughts
about bed bugs”. According to Dr. Grewal’s report, “this led to an impairment in his ability to
work, maintain social relationships and complete routine activities…due to a lack of confidence,
lack of motivation and fear of spontaneous bed bug bits re-emerging”. Dr. Grewal commented
that it was “unfortunate that this otherwise healthy patient did suffer a lot of psychological
sequelae after the incident” as it seemed to have “significantly impaired his quality of life and
day-to-day activities”.
[178] Omar began psychological treatment in November, 2019. He attended 3 sessions. He
found the treatment beneficial. His psychologist provided him with self-help tools that he could
use and practice at home.
[179] The psychologist recommended that Omar attend for 20 sessions; however, he could not
take any more time off work, and the self-help tools were ones that he could practice at home.
Omar noted as well that the sessions were expensive at $200/each. Overall, he found his
psychological treatment “very beneficial”, as it along with the self-help recommendations helped
him get over his nightmares and made his anxiety go away.
[180] The CLL argued that Omar’s failure to attend a further 17 psychological sessions
constituted a lack of mitigation. I disagree.
[181] “The principles of mitigation are well settled. A defendant alleging the plaintiff has
failed to mitigate damages, must show that the plaintiff acted unreasonably when seeking
treatment and the extent to which reasonable actions would have reduced damages”.80 “A
plaintiff is not required to follow all recommended therapy in order to satisfy the duty to
mitigate”81. “The determination of what is reasonable in the circumstances is for the trier of
fact”82
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[182] I accept Omar’s evidence that the 3 sessions he attended provided him with the
assistance and self-help tools that he needed to ameliorate his psychological symptoms. I do not
accept that Omar acted unreasonably in making this choice. The CLL tendered no evidence
supporting the claim that attending a further 17 sessions would have reduced Omar’s damages. I
find that Omar’s decision not to pursue further psychological treatment was reasonable in the
circumstances of this case as Omar’s sessions provided him with the necessary self-help tools to
address his symptoms.
[183] Omar estimated that his psychological symptoms resolved approximately 3 to 4 months
after his treatment ended. I accept Omar’s evidence with respect to his psychological symptoms
and when they resolved. Omar, as noted previously, was a credible and forthright witness, and
Omar’s evidence is corroborated by the medical evidence tendered at trial.
[184] When adjudicating claims of mental injury, the focus should be on the claimant’s
symptoms and their effects.83 Mental injury is not proven by “mere psychological upset”84.
Claimants must show a “serious and prolonged” disturbance beyond “ordinary annoyances,
anxieties and fears”85. I find that Omar has established that his psychological injuries disrupted
his ability to work, his social relationships, his routine activities and his sense of well-being in
terms of his confidence and self-esteem. I find that Omar’s symptoms and their effects
“transcended ordinary emotional upset or distress”86.
3.

General Damages

[185] Omar is seeking $15,000.00 in general damages. He submitted the following cases in
support of this general damage award:


Ramotar v Fontaine Jeunesse, 2010 ONSC 6454 - $30,000 (2021 $36,021)



Toolsieram v 2235506 Ontario Inc, 2014 ONSC 5951 - $25,000 (2021 $28,066)



Ayana v Skin Klinic, 2009 CarswellOnt 4734 - $35,000 (2021 $42,805)87

[186] Omar acknowledged that the cases that he relies on appeared to be for more serious
injuries involving facial and neck scarring from burn injuries.
[187] The CLL argued that general damages in the range of $2,000.00 to $3,000.00 would be
appropriate, and the CLL submitted the following cases in support of this range:

83



Prabhakaran v Town of Fort Macleod, 2010 ABPC 35 - $3000 (2021 $3602)



Singh v Chini, 2005 CarswellOnt 7965, [2005] OJ No 5964 - $1000 (2021 $1312)



Garner v Blue & White Taxi Co-operative Ltd, 1995 CarswellOnt 2358, [1995] OJ No
2636, 57 ACWS (3d) 675 - $5000 (2021 $7979)



Reese v Falkowsky, 1996 CarswellSask 353, [1996] SJ No 416, 145 Sask R 66, 64
ACWS (3d) 246 - $5000 (2021 $7852)

Saadati v Moorhead, 2017 SCC 28 (CanLII), at para. 31.
Saadati v Moorhead, 2017 SCC 28 (CanLII), at para. 37.
85
Saadati v Moorhead, 2017 SCC 28 (CanLII), at para. 37.
86
Saadati v. Moorhead, 2017 SCC 28 (CanLII), at para. 40.
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Kler v Dardano, 2001 CarswellBC 2923, 2001 BCPC 382, [2001] BCJ No 2786 - $6500
(2021 $9328)



Duff v Pfizer Canada Inc, 2005 CarswellOnt 2934 - $4000 (2021 $5250)88

[188] I have carefully reviewed the case authorities submitted by the parties in support of their
positions on general damages. Based on my findings that Omar’s physical injuries persisted for
approximately 3 months, and that his psychological injuries persisted for approximately 10
months, I award general damages for pain, suffering and loss of amenities of life of $15,000.00.
B.

Special Damages
1.

Loss of Income

[189] Omar is a lawyer. He is now a partner at a law firm, but was an associate lawyer in May,
2019. Omar missed his scheduled return to work after the conference on May 8, 2019, and he
remained off work for 2 weeks. He estimated that he missed billing approximately 65 hours
during that period. When he returned to work, he was not working at full capacity.
[190] Omar took further time off work after seeing Dr. Pathan for his psychological symptoms
in September, 2019. He was unable to take a full month off work as a result of practice
commitments, but he did take 8 days off. He estimated that he missed billing approximately 48
hours in September, 2019.
[191] Omar was paid a salary; however, he was also paid a bonus based on billable89 hours in
excess of his target. His 2019 target was 1300 hours. As a bonus, Omar was paid 30% of
billable hours over his 1300 target at his hourly rate of $250.00. His 2019 goal was 1500 billable
hours, and he achieved approximately 1420 to 1460 hours that year.
[192] Omar estimated his loss of income in May, 2019 at $5,000.00 and his loss of income in
September at $3,800.00.
[193] Omar was not cross-examined by the CLL on his evidence regarding his loss of income.
[194] Based on Omar’s evidence, there are 2 ways to calculate his loss of income from May
and September, as follows:
Based on Omar’s estimated missed hours:
May 65 hours x $250 = $16250 x 30% =

$4875

Sept 48 hours x $250 = $12000 x 30% =

$3600

Total:

$8475

Based on 1500 goal:

Total:

88
89

1500 minus 1420 = 80 hours x $250 = 20000 x 30% =

$6000

1500 minus 1460 = 40 hours x $250 = 10000 x 30% =

$3000
$3000 to $6000

2021 values derived by the Court from online Bank of Canada Inflation Calculator (CPI – consumer price index)
Billed and receipted.
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2.

Out-of-pocket Expenses

[196] Omar turned down the CLL’s offer to dry-clean and heat-treat his belongings. He threw
out his sleep sweatpants, underwear, socks, a pair of casual pants, and the two dress shirts that he
wore at the conference that made contact with the bites. He took the rest of his clothing to the
drycleaner. He is not claiming for the cost of dry-cleaning, nor is he claiming for the cost of
replacing his sleep attire and casual pants.
[197] He seeks reimbursement for the cost of the two dress shirts that he discarded and replaced
in the sum of $640.00. In my view, it was not reasonable for Omar to discard the two dress
shirts simply because they made contact with his skin. Omar had other clothing dry-cleaned, and
in my view, he ought to have had his dress shirts professionally laundered or dry-cleaned (or
otherwise, heat-treated). I would have allowed the cost of dry-cleaning or otherwise heattreating the two dress shirts in question. I will not allow the replacement cost of the two dress
shirts at $640.00.
[198] Omar paid $400.00 for psychological treatment, and he seeks reimbursement of that
expense. My view is that this expense is reasonable, and I award $400.00 for Omar’s
psychological treatment.
C.

Total Damages

[199] In summary, I award Omar the following damages:
General damages:

$15,000.00

Special damages:
Loss of Income:
Psychological Treatment:
Total:

$8,475.00
$400.00
$23,875.00

VII. DOCUMENT PRODUCTION – Should an adverse inference be drawn against the
CLL?
[200] Omar asserts that the CLL failed to produce relevant documents as it was ordered to do
by Judge Haymour on March 3, 202090. Specifically, Judge Haymour issued an Order requiring
the CLL to deliver “copies of all documents in respect of this matter, including any photographs
or videos, printouts of any emails or other electronic messages, duplicate copies or transcripts of
any voice-mail messages”, and “without limiting the generality of the foregoing, all housekeeping records” as particularized in the Order.

90

See Section 15 of the Provincial Court Civil Procedure Regulation, AR 176/2018.
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[195] My view is that the best estimate of Omar’s income loss is that based on the hours that he
estimates he did not bill for the two periods where he was off work. The second calculation
based on a 1500 target assumes that he only would have achieved 1500 as opposed to some
higher target in 2019. I award Omar $8,475.00 for his loss of income related to the bed bug
injuries that he sustained.
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[201] In May, 2020, the CLL produced its housekeeping records.



Records pertaining to Omar’s hotel room (including folio information for subsequent
guests for a short period in May, 2019, and any inspection records completed by Moody)



Action Log Reports (for a short period in May, 2019 and with respect to any rooms with
positive bed bug activity between January, 2017 and June, 2020)



Records pertaining to Omar’s complaint



Hotel occupancy statistics



Records pertaining to bed bug complaints and positive incidents of bed bug activity
between January, 2017 and June, 2020



Records pertaining to the Bed Bug SOP (including information on the CLL’s random
inspection program)



Records pertaining to bed bug training (including training documentation and JTCs)



Records pertaining to lab testing91



Records pertaining to Ecolab pest inspections and pest treatment protocols



Records pertaining to communications with AHS in response to Omar’s complaint

[203] Counsel for the CLL initially took the position that Omar’s requests had “the obvious
appearance of a fishing expedition to simply drive up litigation costs”, and that the CLL could
“rightly deny all 28 of these additional requests”. The CLL agreed to produce some of the
requested records, if they existed; suggested that some of the records had been produced to
Omar’s previous lawyer92; and directed Omar’s counsel to obtain Ecolab’s documents directly.
On September 15, 2020, Omar’s counsel followed up, and CLL’s counsel then demanded that
Omar’s counsel advise how each of the 28 requests for additional records were relevant and
material to the issues in the litigation. Some records were then provided on September 16 and
18, 2020. In particular, the CLL provided the Ecolab summary reports which were tendered at
trial. No supporting documents were provided (ie. the original pest inspection and treatment
service records that were used to generate the Ecolab summary reports). The CLL’s counsel
indicated that the CLL “does not keep that type of documentation regarding bed bug complaints
so we are unable to provide you with that detailed information”93. The CLL’s counsel refused to
The evidence at trial suggests this pertained to Omar’s understanding that the CLL was going to conduct “lab
tests” after Ecolab inspected the room based on Omar’s conversation with Barbour.
92
In my view, if new counsel is asking for documents and is willing to pay the reproduction fee, the reasonable
response would be to provide the requested documents as opposed to asserting that the documents were provided to
former counsel, and refusing to produce them. This is not a reasonable position to take.
93
This representation was not accurate. Barbour testified at trial that he receives copies of Ecolab’s service reports
from the housekeeping leadership team, and he takes those service reports and files them in his office for the CLL’s
tracking purposes. None of those service reports were produced before or during the trial (except for the one
pertaining to Omar’s room). Fung testified that the service reports contain more information than what appeared on
the Ecolab summary reports produced at trial (for example, actual room numbers, who Fung talked to at the CLL,
treatment protocol details, etc.).
91
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[202] In June, 2020, Omar’s counsel requested 28 items of further disclosure broadly
categorized, as follows:
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[204] The trial commenced on September 21, 2020. The CLL’s provision of the Ecolab
summary reports happened on the eve of trial, despite Judge Haymour’s document production
Order setting an April 30, 2020 deadline.
[205] Omar’s counsel called his legal assistant, Kolby Hatch (“Hatch”), to confirm that the
majority of the 28 items requested in June, 2020, had not been provided by the CLL. Hatch was
briefly cross-examined by the CLL’s counsel, and the cross-examination did not challenge
Hatch’s evidence that most of the items requested in June, 2020 were never produced to Omar’s
counsel.
[206] At trial, Barbour testified as to the existence of the following documents and information
that were not provided to Omar’s counsel before or during trial:


Omar’s room history information (including information on prior and subsequent guests
(the CLL provided redacted folios with no guest information for subsequent guests)



Email from front desk agent Fashatay to Barbour regarding Omar’s bed bug complaint94



Email from Barbour to CLL’s managers regarding his telephone conversation with Omar



Hotel room occupancy statistics and reports95



Previous Bed Bug SOP96



Housekeeping training manual(s) and protocols



Signed JTCs from housekeeping staff who worked during the relevant period



Ecolab pest inspection service reports (filed in Barbour’s office)97



Ecolab bed bug treatment service reports98

Fashatay documented the complaint in the CLL’s SCORE platform. Once information about complaints is
inputted and sent, by default, an email outlining the complaint is sent to all of CLL’s managers including Barbour.
All guest complaints including bed bug complaints are documented in the CLL’s SCORE platform.
95
Barbour receives monthly and annual “PNL reports”. The monthly report outlines “occupancy by month”, and the
annual report indicates “the amount of rooms occupied, the amount [sic] of guests that stayed in the hotel, the
occupancy percentage of the hotel and all those statistics”.
96
The one in effect prior to November 5, 2017.
97
Fung testified that Ecolab sends the CLL invoices for all work done with respect to bed bugs. Barbour did not
mention the invoices in his evidence, but if Ecolab sends the CLL invoices, then that is another record that was not
produced before or during trial. Fung also stated that he receives an automated email from Ecolab when the CLL
requests bed bug inspection services, and that those emails are kept by Ecolab. Those emails were not produced. In
addition, Fung testified that Ecolab requires that the CLL sign an agreement when bed bug activity is found before
treatment commences. Those agreements specifically delineate the treatment protocol. None of those agreements
were produced.
98
Barbour later testified that he also receives reports from Ecolab once bed bug treatment is complete. None of the
treatment reports were produced.
94
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provide “reports from 2017 to 2020” as he interpreted Judge Haymour’s Order as only requiring
the CLL to provide “all housekeeping records” for the relevant floor. Omar’s counsel warned
the CLL that he would ask the court to draw an adverse inference against the CLL, should it fail
or refuse to provide relevant records.
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CLL records from SCORE platform regarding past bed bug complaints and incidents
(internal emails)99



Ecolab does not perform any random room inspections, contrary to the CLL’s Bed Bug
SOP

[208] Barbour testified that he provided the CLL’s counsel with all the documents he requested.
If certain documents had been requested (for example, the JTCs signed by housekeeping staff),
Barbour would have provided them.
[209] When asked why he did not tell Omar that the random room inspections were not
occurring, Barbour testified that he “was requested to send the operating standard procedure and
[he] sent the standard operating procedure as [they] had it in place. [He] didn’t want to go into
any explanations about what [they] are or aren’t doing, …the standard operating procedure was
requested and that’s what [he] provided”.
[210] Omar argues that an adverse inference should be drawn against the CLL for failing to
produce relevant and material documents and information. Omar’s position is that the
undisclosed records and information requested by letter in June, 2020, as well as the undisclosed
records and information attested to by Barbour at trial are relevant and material to the following
issues:


Corroboration of Omar’s bed bug complaint and what internal communications the CLL
had with respect to the same;



Reasonable foreseeability of the risk of bed bugs in the context of the frequency and
degree of bed bug incidents that occurred at the CLL over a reasonable period of time;



Whether the CLL breached the standard of care in terms of training and instructions
provided to its staff regarding bed bugs and the Bed Bug SOP;



Whether the preventative measures implemented by the CLL were reasonable and
adhered to;



Whether the Ecolab summary charts were accurate regarding the bed bug investigations
and incidents recorded therein.

[211] The CLL offers explanations for its failure to produce the 28 items requested by Omar in
its written argument. I accept the CLL’s explanation that 7 items101 either did not exist or were
99

Barbour testified that he is made aware of every bed bug complaint or incident at the CLL. The first source is that
he receives copies of the Ecolab pest inspection service and treatment reports that he files in his office, and the
second source comes from internal emails generated on complaints via the SCORE platform.
100
CLL’s counsel asserts that he verbally advised Omar’s former counsel that the CLL did not perform random
room inspections, and he admits that he should not have assumed that information was communicated to Omar’s
new counsel. That assumption is an odd one to make when it was clear in the June 15, 2020 letter from Omar’s
counsel that Omar’s counsel was seeking more information about the random regular inspection program. Wasn’t
that the point when the CLL’s counsel should have cleared up any misunderstanding, and communicated that no
such inspections were taking place? Omar’s counsel did not learn that the regular inspections were not taking place
until Omar’s case was closed at trial, and the CLL called Ecolab’s Fung.
101
Items 13, 14, 15, 19, 20, 26 and 27 as outlined in Omar’s counsel’s letter dated June 15, 2020.
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[207] At trial, Barbour also testified as to the existence of the following information that was
not provided to Omar’s counsel before trial100:
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[212] The CLL then asserts that another 8 demands104 were not relevant and material to the
matters at issue. These 8 demands relate to hotel room occupancy and statistics; records
pertaining to bed bug complaints and positive incidents of bed bug activity; and records
pertaining to the Bed Bug SOP (including information on the random inspection program).
While this will be discussed further in these Reasons, it is surprising that the CLL still argues
that these records are not relevant and material, when the CLL relies on the Ecolab’s summary
reports and Barbour’s uncorroborated oral evidence regarding hotel occupancy statistics to
address both the standard of care, and whether the CLL had a reasonable system in place to
mitigate against the foreseeable risk. I find that these records were indeed relevant and material
to the matters in issue.
[213] The CLL did not comply with 2 further demands105 as it argued it had already disclosed
the Ecolab summary reports. These 2 requests sought the supporting Ecolab service reports that
the Ecolab summary reports were based on. Fung testified that the service reports contain more
information than what appeared on the Ecolab summary reports tendered at trial. These records
were readily available as they were filed in Barbour’s office. I find that the best evidence
available of prior bed bug investigations and treatment were the Ecolab service reports, not the
summary reports produced at trial.
[214] The CLL did not comply with 2 demands106 as the CLL says it produced the employees
involved in the alleged breach of the standard of care at trial, and as these employees gave direct
evidence regarding their bed bug training. These 2 requests were for information generally and
specifically about the training provided to CLL staff and the dates of completion of training (ie.
the JTCs). Barbour testified that the JTCs and the training manuals were readily available. I do
not accept the argument that producing a witness obviates the need to produce relevant and
material training materials and confirmation of training. This is not an acceptable excuse for
failing to produce relevant and material records.
[215] The CLL did not comply with 1 demand107 as it was improper. I agree that this request
was not an appropriate one.
[216] The CLL further asserts that it complied adequately with 4 further demands108. I agree
that the CLL adequately complied with 2 of those demands109. I do not agree that the CLL
adequately complied with the request for guest folio information, where the CLL relied on the
absence of complaints from subsequent guests, but failed to provide any information as to who
Item 17 as outlined in Omar’s counsel’s letter dated June 15, 2020.
See Section 15 of the Provincial Court Civil Procedure Regulation, AR176/2018.
104
Items 4, 5, 6, 18, 21, 23, 24 and 25 as outlined in Omar’s counsel’s letter dated June 15, 2020.
105
Items 7 and 9 as outlined in Omar’s counsel’s letter dated June 15, 2020.
106
Items 11 and 12 as outlined in Omar’s counsel’s letter dated June 15, 2020.
107
Item 28 as outlined in Omar’s counsel’s letter dated June 15, 2020.
108
Items 1, 2, 3 and 16 as outlined in Omar’s counsel’s letter dated June 15, 2020.
109
Items 2 and 16 as outlined in Omar’s counsel’s letter dated June 15, 2020.
102
103
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not in the CLL’s possession or readily available; however, I do not accept the assertion that the
CLL could not provide Ecolab’s inspection and treatment protocol to Omar102. While the CLL
may not have had the inspection and treatment protocol in its possession, I find that those records
were within its “power”103 to request from Ecolab. Fung also testified that the treatment
agreements that Ecolab requires the CLL to sign specifically delineate the treatment protocol.
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[217] Section 15 of the Provincial Court Civil Procedure Regulation110 requires the parties to a
Provincial Court action to comply with any direction or notice of this court to produce records
and documents in its possession or power related to the issues in the action. Judge Haymour’s
Order was made during a Pre-Trial Conference (“PTC”), and all PTC Notices direct that the
parties exchange records at least 14 days prior to the PTC. Records are described broadly on
page 2 of every PTC Notice.
[218] Section 8 of the Provincial Court Act111 permits this court to apply the Alberta Rules of
Court where the Act or its regulations do not provide for a specific practice or procedure. Rule
5.2 of the Alberta Rules of Court defines what records and information are “relevant and
material” on the basis that such records “could reasonably be expected” to “significantly help
determine” issues raised in the pleadings.112 In my view, the same definition of “relevant and
material” is applicable to advance disclosure in this court. In other words, parties are required to
produce relevant and material records and information in accordance with this court’s notices or
directions.
[219] There is no requirement in the Provincial Court for parties to generate and exchange
affidavits of records as there is in the Court of Queen’s Bench. Parties may engage in
Questionings if they choose to do so, and there is a recoverable litigation cost item for
Questionings in the Provincial Court Tariff of Recoverable Costs; however, for the most part,
parties are expected to comply with the PTC Notice requiring exchange of relevant and material
records in advance of PTCs, and parties are expected to comply with procedural Orders (such as
the one issued by Judge Haymour in this action in March, 2020).
[220] It is important in a case like this to recognize that only a party knows what records it
has113. Omar’s counsel’s request for additional production as outlined in the June, 2020 letter
was one which was made on his best efforts to attempt to identify or delineate records that had
not been produced which would be of assistance to both parties in addressing critical issues such
as reasonable foreseeability, the standard of care and whether the CLL had a reasonable system
in place to address bed bugs. “A party’s obligation to produce is not contingent upon the
opposing party identifying the records they think are in the possession of the other. Nor is
inconvenience or the expenditure of effort a reason for delaying or refusing production”114. A
party seeking disclosure need not conclusively show that the records sought will in fact contain
any evidence of assistance as the party need only show a plausible line of argument that might be
advanced by production of the records in question.115
[221] In my view, the majority of the records and information sought by Omar’s counsel in his
June, 2020 letter were records and information that could significantly help determine the issues
110

AR 176/2018.
RSA 2000, c. P-31, as amended.
112
Dow Chemical Canada ULC v Nova Chemicals Corporation, 2014 ABCA 244, at paras. 17 and 19; Weatherill
(Estate of) v Weatherill, 2003 ABQB 69, at paras. 11, 16 and 26; 1332721 Alberta Inc v Jenkins & Associates
Architecture and Town Planning Ltd, 2014 ABQB 456, at para. 37; Kaddoura v Hanson, 2015 ABCA 154, at para.
14.
113
Weatherford Canada Partnership v Addie, 2012 ABQB 315, at para.33.
114
Weatherford Canada Partnership v Addie, 2012 ABQB 315, at para. 33.
115
Kaddoura v Hanson, 2014 ABCA 154, at para. 14.
111
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the guests were that stayed in Omar’s room. The CLL also acknowledges that it improperly
claimed privilege over internal communications related to Omar’s bed bug complaint.

raised in the pleadings. Irrespective of Omar’s counsel’s June, 2020 request, I find further that
the CLL was under an obligation pursuant to both the PTC Notice and Judge Haymour’s Order116
to produce relevant and material records and information, without being asked to do so, such as
those records attested to by Barbour. We do not conduct trials by surprise in this court, and
parties to litigation need to be provided with fulsome and advance disclosure of relevant and
material records and information to assess the risks of litigation, and narrow the issues for trial. I
find that the CLL has failed to produce both relevant and material records and information both
before and during the trial of this action.
[222] The question is what is the consequence of the CLL’s failure to produce relevant and
material records and information. Omar’s counsel asks that the court draw an adverse inference
against the CLL for its failure.
[223] The CLL says that the court ought not to draw an adverse inference unless a prima facie
case against the defendant is otherwise made out.117 I have found that Omar made out a prima
facie case against the CLL, and I may consider whether I ought to draw an adverse inference
against the CLL, and on what points.
[224] The “leading statement” on adverse inferences is, as follows118:
“The failure to bring before the tribunal some circumstances, documents or witness, when
either the party himself or his opponent claims that the facts would thereby be elucidated,
serves to indicate, as the most natural inference, that the party fears to do so; and this fear
is some evidence that the circumstances or document or witness, if brought, would have
exposed facts unfavourable to the party. These inferences, to be sure, cannot fairly be
made except upon certain conditions; and they are also open always to explanation by
circumstance which make some other hypothesis a more natural one than the party’s fear
of exposure. But the propriety of such an inference in general is not doubted.”119
[225] Whether an adverse inference is drawn and the extent of the inference are in the
discretion of the trial judge, depending on the specific circumstances of the case. Where one
party fails to call a witness, the following circumstances are significant in determining whether
to draw an adverse inference:


Whether there is a legitimate explanation;



Whether the witness has material evidence to provide;



Whether the witness is the only or best person who can provide the evidence; and



Whether the witness is within the “exclusive control” of the party, and is not “equally
available to both parties”.

When the witness has material evidence to provide, particularly when that evidence
constitutes the “best evidence”, it is likely that the court will draw an adverse inference.120

Which I find that CLL’s counsel interpreted too narrowly.
Weedon v Sherritt Inc, 2004 ABCA 160, at para. 9.
118
Howard v Sandau, 2008 ABQB 34, at para. 39.
119
Wigmore, Evidence in Trials at Common Law, 1979; See also Levesque v Comeau, 1970 CanLII 4 (SCC).
120
Howard v Sandau, 2008 ABQB 34, at paras. 44 and 47.
116
117
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[227] In my view, the CLL failed or refused to disclose the following relevant, material and
readily available records and information to Omar, and the CLL’s explanations for its failure or
refusal are inadequate:

121



Hotel room occupancy reports and statistics. The CLL’s monthly and annual PNL
reports, which were readily available, pertained to issues of reasonable foreseeability, the
standard of care (likelihood of foreseeable risk), and whether the CLL implemented
reasonable preventative measures. These statistics would have assisted with
contextualizing the alleged frequency of positive bed bug incidents when compared to
occupancy rates. The CLL’s argument that the request for these records was overbroad,
and lacked relevance and materiality is without merit. The CLL’s argument is
particularly egregious where it purports to rely on the oral testimony of Barbour as to
occupancy rates to downplay the likelihood of the foreseeable risk, in the absence of the
CLL actually producing readily available statistical information so Omar’s counsel could
review that information, and if appropriate, challenge it on cross-examination.



Records pertaining to Omar’s complaint. The SCORE platform generated email
communications regarding Omar’s complaint and the CLL’s response to it. These email
communications were relevant and material to the issue of the reasonability of the CLL’s
reactive measures, and were relevant and material to the findings on investigation of
Omar’s complaint. The CLL admits that these communications were disclosable, but
attempts to justify non-disclosure on the basis that it is “arguable whether the defendant’s
conduct following the plaintiff’s alleged contraction of bed bugs is relevant and material
to the matters at issue”. To the contrary, I find that communications between CLL staff
members regarding Omar’s complaint are directly relevant, particularly where those staff
members were called as witnesses at trial as issues of credibility and reliability arise that
Omar could not challenge because of the non-disclosure. The non-disclosure of these
communications lends itself to the inference that the communications would have been
unhelpful to the CLL.



Ecolab service and treatment reports. The CLL disclosed Ecolab summary reports on
the eve of trial. In my view, this is essentially an admission that prior investigations into
bed bug complaints were relevant and material to the issues in the action. Even without
that inference, the number of prior incidents of bed bug activity is relevant and material
to issues of reasonable foreseeability, the standard of care and the reasonableness of the
CLL’s preventative measures. Fung testified that the service reports contained more
information than the summary reports. Barbour testified he has copies of all the service
and treatment reports filed in his office. The CLL’s refusal to disclose the service reports
used to create the Ecolab summary charts, which were the best evidence available of the
details and outcome of prior investigations and treatment, is unreasonable and suspect.
The CLL’s assertion that disclosure of the service and treatment reports would have been

Pfeifer v Westfair Foods Ltd, 2004 ABCA 422; Phillips v Nagy, 2006 ABCA 277, at para. 35; Hudson King v
Lightstream Resources Ltd, 2020 ABQB 149, at para. 335.
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[226] While many adverse inference cases deal with a party’s failure to call a witness, there is
precedent for drawing an adverse inference against a party in a civil claim for its failure to
disclose evidence that relates to a fact in issue.121
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[228] The CLL was in exclusive control of the undisclosed records and information, and they
were relevant and material to the issues already outlined. Omar’s counsel’s requests for records
and information were reasonable, and did not constitute a “fishing expedition”. Omar’s
counsel’s requests demonstrated a desire to thoroughly scrutinize the CLL’s preventative and
reactive measures, and systems of inspection and maintenance relating to bed bugs. I find that
the CLL has provided inadequate and unreasonable explanations for its failure to disclose
documents and information that were clearly relevant and material.
[229] I draw the following adverse inferences against the CLL:


The hotel room occupancy reports and statistics, the records pertaining to Omar’s
complaint, and the Ecolab service and treatment reports pertaining to past bed bug
activity at the CLL would be unhelpful to the CLL in proving that it had reasonable
systems of maintenance and inspection in place for bed bugs, and



The CLL did not itself believe that its systems of maintenance and inspection were
reasonable.

[230] The first adverse inference flows from the CLL’s failure to disclose these clearly relevant
and material documents to Omar before or during the trial, despite Judge Haymour’s Order,
repeated requests by Omar’s counsel for further disclosure, and notice that Omar would be
seeking to have the Court draw an adverse inference. If the CLL felt that these documents would
be helpful in proving that its systems of maintenance and inspection were reasonable, the CLL
would have disclosed the same to Omar before trial. The second adverse inference flows from
the CLL’s failure to advise Omar that it did not follow and has never followed the quarterly
random inspection protocol outlined in the Bed Bug SOP, despite specific requests for more
information regarding quarterly random inspections. If the CLL believed that its actual
procedures (without any random inspections) were reasonable, it would have disclosed the same
to Omar before trial.
[231] These adverse inferences may not be necessary as I already concluded – without drawing
these adverse inferences – that the CLL is not able to show that it exercised the degree of
reasonable care called for by the foreseeable risk, by focusing on the CLL’s implementation of
its bed bug identification training, and on its implementation of its training and instruction to
CLL staff to look for signs of bed bug activity, both of which I found to be lacking. The adverse
inferences do pertain to my findings with respect to the random inspection requirement in the
Bed Bug SOP, and further confirm that the CLL has not shown that it exercised the degree of
care called for by the foreseeable risk.
[232] Although Omar’s focus regarding the CLL’s failure to disclose relevant and material
records and information has been on the adverse inference issue, Judge Haymour’s Order
contains a “failure to comply” clause. Specifically, Judge Haymour’s Order sets out that “failure
to comply with the provisions” of his Order “may result in” “substantial costs being ordered to
be paid”. I identified 3 undisclosed records pertaining to the adverse inferences that I am
prepared to draw. In Paragraph 206, there are a further undisclosed records identified, and I have
addressed each of the CLL’s explanations for its failure to produce documents requested by
Omar’s counsel. The issue of Judge Haymour’s consequences of the “failure to comply” clause
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“excessive, expensive and lacking in probative value” is without merit. They were filed
in the CLL’s corporate representative’s office, and were readily accessible.
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has not been addressed by either counsel, and it may be an issue that counsel wish to address
with me as part of the costs ordered in Paragraph 233. I will leave that decision to counsel.

[233] I find that Omar has established liability against the CLL, and I award Omar Judgment
against the CLL in the sum of $23,875.00 plus pre-Judgment interest pursuant to the Judgment
Interest Act122 and costs of this action pursuant to the Provincial Court Tariff of Recoverable
Costs.
[234] If counsel are unable to resolve the issue of costs, I would appreciate the parties
providing their written submissions on costs by no later than 30 days from the date of this
decision. If either party requires a reasonable extension of this deadline, please send me a letter
requesting the same, ensuring that other counsel is copied and I will consider the same.
Heard on the 21st, 22nd, 23rd and 24th day of September and on the 9th and 10th day of November,
2020.
Written submissions received on the 8th and 18th of December, 2020.
Dated at the City of Edmonton, Alberta, this 12th day of March, 2021.

S.L. Corbett
A Judge of the Provincial Court of Alberta

122

RSA 2000, c. J-1, as amended.
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VIII. CONCLUSION
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